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LADY BLACK: (with whom Lord Reed and Lord Kitchin agree)

1.

In December 2006, Mrs Staveley died. Shortly before her death, she had transferred funds from her

existing pension scheme into a personal pension plan (“PPP”). She did not take any pension benefits at

all during her life and, in those circumstances, a death benefit was payable under the PPP. Mrs

Staveley nominated her two sons as beneficiaries of the death benefit, subject to the discretion of the

pension scheme administrator and, after her death, the death benefit was paid to them. Her Majesty’s

Revenue and Customs (“HMRC”) determined that inheritance tax (“IHT”) was due, on the basis that

both the transfer of funds into the PPP, and Mrs Staveley’s omission to draw any benefits from the

plan before her death, were lifetime transfers of value within section 3 of the Inheritance Tax Act

1984 (“IHTA”). The issue in this appeal is whether they were right to take that view.

2.

https://www.legislation.gov.uk/ukpga/1984/51/section/3
https://www.legislation.gov.uk/ukpga/1984/51


The appellants are the three executors of Mrs Staveley’s estate (her two sons, and a solicitor, Mr

Parry). They appealed to the First-tier Tribunal (Tax Chamber) (“the FTT”) against HMRC’s

determination. The appeal was partially successful in that the FTT held that the transfer of funds into

the PPP (“the transfer”) was prevented from being a transfer of value by section 10(1) IHTA because,

putting it shortly, it was not intended to confer any gratuitous benefit on anyone. However, the FTT

dismissed the appeal in relation to Mrs Staveley’s omission to draw benefits from the PPP (“the

omission”), holding that the sons’ estates had been increased by the omission, and section 3(3)

required that Mrs Staveley be treated as having made a disposition at the latest time when she could

have drawn those benefits.

3.

Each side appealed to the Upper Tribunal (Tax and Chancery Chamber) (“the Upper Tribunal”). The

FTT’s decision that the transfer into the PPP fell within section 10(1) was affirmed. The FTT’s decision

in relation to the omission to draw benefits was reversed, on the basis that section 3(3) did not apply

because it was not the omission that had increased the sons’ estates, but the discretionary decision of

the pension scheme administrator to pay the death benefits to them. Accordingly, no tax was payable

on either transaction.

4.

On HMRC’s appeal to the Court of Appeal, the court held that both the transfer and the omission gave

rise to a charge to tax. The executors now appeal against both of those decisions. The issues that

require determination concern (1) (in relation to the transfer) the proper operation of section 10 of

the IHTA, and its application to the facts of this case and (2) (in relation to the omission) the proper

construction of section 3(3) of the IHTA, and whether, on the facts of this case, there was a material

break in the chain of causation between Mrs Staveley’s omission and the increase in value in her sons’

estates, by virtue of the fact that the payment to the sons resulted from the exercise of a discretion by

the pension scheme administrator.

5.

The difficulty of the points at issue is underlined by the chequered fortunes of the parties’ arguments:

the FTT found tax payable on the omission but not the transfer, the Upper Tribunal found no tax

payable at all, and the Court of Appeal held that both the transfer and the omission gave rise to a

charge to tax.

Legislative provisions

6.

Inheritance tax is charged on “the value transferred by a chargeable transfer” (section 1 IHTA).

7.

A “chargeable transfer” is a “transfer of value” made by an individual which is not an exempt transfer

(section 2 IHTA). It is not necessary to go into the concept of an exempt transfer, as it has no

relevance to the present appeal.

8.

Section 3 IHTA deals with transfers of value. It provides:

“3. - Transfers of value

(1) Subject to the following provisions of this Part of this Act, a transfer of value is a disposition made

by a person (the transferor) as a result of which the value of his estate immediately after the
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disposition is less than it would be but for the disposition; and the amount by which it is less is the

value transferred by the transfer.

(2) For the purposes of subsection (1) above no account shall be taken of the value of excluded

property which ceases to form part of a person’s estate as a result of a disposition.

(3) Where the value of a person’s estate is diminished, and the value -

(a) of another person’s estate, or

(b) of any settled property, other than settled property treated by section 49(1) below as property to

which a person is beneficially entitled,

is increased by the first-mentioned person’s omission to exercise a right, he shall be treated for the

purposes of this section as having made a disposition at the time (or latest time) when he could have

exercised the right, unless it is shown that the omission was not deliberate.

(4) Except as otherwise provided, references in this Act to a transfer of value made, or made by any

person, include references to events on the happening of which tax is chargeable as if a transfer of

value had been made, or, as the case may be, had been made by that person; and ‘ transferor ’ shall be

construed accordingly.”

9.

It can be seen that the core provision is contained in section 3(1), which fixes upon dispositions which

result in a reduction in the value of the transferor’s estate. Such a disposition constitutes a “transfer

of value” and, by virtue of sections 1 and 2, potentially attracts inheritance tax on the “value

transferred”, which is the amount of the reduction in value. Section 3(1) focuses on a person making a

disposition ie on an action rather than an omission. However, section 3(3) extends the reach of section

3(1) to include an “omission to exercise a right” in certain circumstances. Unless it is shown that the

omission was not deliberate, a person who omits to exercise a right is treated by section 3(3) as

having made a disposition if (concentrating on the circumstance that is relevant for this case) the

value of that person’s estate is diminished and the value of another person’s estate “is increased by

the … omission”.

10.

Section 10 IHTA provides that certain dispositions are not a transfer of value:

“10. - Dispositions not intended to confer gratuitous benefit

(1) A disposition is not a transfer of value if it is shown that it was not intended, and was not made in

a transaction intended, to confer any gratuitous benefit on any person and either -

(a) that it was made in a transaction at arm’s length between persons not connected with each other,

or

(b) that it was such as might be expected to be made in a transaction at arm’s length between persons

not connected with each other.

(2) [not relevant; concerns sales of certain shares/debentures]

(3) In this section -

‘ disposition ’ includes anything treated as a disposition by virtue of section 3(3) above;
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‘ transaction ’ includes a series of transactions and any associated operations.”

11.

As appears, the approach of section 10(1) is to stipulate conditions which, if satisfied, result in a

disposition not being a transfer of value. By way of shorthand, it is perhaps convenient to speak in

terms of whether the subsection applies (that is to say its conditions are satisfied, the disposition is

therefore not a transfer of value, and no tax arises) or does not apply (conditions not satisfied and tax

is payable).

12.

The present appeal requires particular focus on the condition that the disposition “was not intended,

and was not made in a transaction intended, to confer any gratuitous benefit on any person”. Although

section 10(1) is the principal subsection, section 10(3) is important too, because it provides an

extended meaning for the concept of a “transaction” in section 10(1), so that it “includes a series of

transactions and any associated operations”. Section 268 IHTA defines “associated operations” as

follows:

“268. - Associated operations

(1) In this Act ‘ associated operations ’ means, subject to subsection (2) below, any two or more

operations of any kind, being -

(a) operations which affect the same property, or one of which affects some property and the other or

others of which affect property which represents, whether directly or indirectly, that property, or

income arising from that property, or any property representing accumulations of any such income, or

(b) any two operations of which one is effected with reference to the other, or with a view to enabling

the other to be effected or facilitating its being effected, and any further operation having a like

relation to any of those two, and so on.

whether those operations are effected by the same person or different persons, and whether or not

they are simultaneous; and ‘ operation ’ includes an omission.”

HMRC’s Notice of Determination

13.

The facts are set out below at para 21 and following. It is helpful to have in mind, when considering

them, the terms in which HMRC identified the transfers of value which they said gave rise to charges

to IHT.

14.

The Notice of Determination, issued in April 2012, recorded that HMRC had determined that there

were two transfers of value. The first was the transfer into the PPP. Paragraph 1 of the Notice

identified this in the following terms:

“1. A Transfer-In Application Form for the transfer of pension funds from an AXA Flexible Transfer

Plan (a section 32 buyout policy) … to an AXA Personal Pension Plan … (‘the new pension scheme’)

signed by the deceased on 3 November 2006.”

Referring back to this paragraph, the operative part of the determination then said:

“A. The transfer at (1) above is a disposition which is a transfer of value having regard to section 3(1)

Inheritance Tax Act 1984 (‘IHTA’).”
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15.

The second transfer of value was Mrs Staveley’s omission to draw lifetime benefits, which was dealt

with as follows in the Notice:

“C. The deceased omitted to exercise her right to take any benefits from the new pension scheme

between the date of commencement of the new pension scheme and the date of her death.

D. The omission at C above is treated as a disposition by the deceased at the latest time when she

could have exercised her rights and is a transfer of value having regard to section 3(3) and (1) IHTA.”

Broad outline of the parties’ arguments

16.

It is also helpful to approach the facts with the broad structure of the parties’ arguments in mind. It

will be necessary to return to the detail of the arguments later, but the essentials are set out in the

following four paragraphs.

17.

The starting point in relation to the transfer is that it is agreed to constitute a disposition which

resulted in a reduction in the value of Mrs Staveley’s estate, because she no longer had the right to

determine the destination of the death benefits in relation to the pension. The question is whether the

disposition is nevertheless not a transfer of value by virtue of section 10. This issue has to be broken

down into two parts. First, does the transfer, as a disposition viewed on its own, amount to a transfer

of value or does section 10(1) apply? This issue (“Transfer Issue 1”) turns on whether it has been

shown by the appellants that the transfer was “not intended … to confer any gratuitous benefit on any

person”. The appellants say that this has been established, and HMRC say not.

18.

However, even if the appellants are right and the transfer into the PPP, viewed alone, would escape

IHT, it has to be looked at in a wider context, and consideration given to whether section 10(1) still

applies (“Transfer Issue 2”). It is not enough that the disposition itself was not intended to confer any

gratuitous benefit; it has to be shown also that it “was not made in a transaction intended … to confer

any gratuitous benefit”. In support of their argument that the disposition here was made in such a

transaction, HMRC seek to draw in the omission, with its accompanying intention to confer gratuitous

benefit on the sons in the form of the resulting death benefit. They point to the definition of

“transaction” in section 10(3) (“‘transaction’ includes a series of transactions and any associated

operations”), and the definition in section 268 of “associated operations”, arguing that the transfer

and the omission amount to “associated operations”, linked by common intent. On this argument, the

intention to confer benefit on the sons by not taking lifetime benefits colours the “transaction”, so that

it is not possible to bring the disposition within section 10(1).

19.

The appellants resist HMRC’s case on Transfer Issue 2 on the basis that there is no relevant “series of

transactions and any associated operations” here, so if the transfer to the PPP is not itself intended to

confer gratuitous benefit, section 10(1) applies. On their argument, bundling together the transfer to

the PPP and the omission is contrary to the findings of fact made by the FTT, and also a wrong

application of the law, including the reasoning of the House of Lords in Inland Revenue Comrs v

Macpherson [1989] AC 159 (“Macpherson”). They rely particularly upon the FTT’s findings that the

transfer to the PPP was not of itself intended to confer a gratuitous benefit, and that the transfer and

the omission were not linked by motive.
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20.

When it comes to the omission, the sole question is whether, as HMRC say, the terms of section 3(3)

are satisfied. If the circumstances fall within the subsection, Mrs Staveley is treated as having made a

disposition when she could last have exercised her right to take lifetime benefits under the PPP, and

that disposition is conceded to be a transfer of value attracting IHT, the FTT having found that part of

Mrs Staveley’s motivation in not drawing benefits herself was to confer a benefit on her sons, and

there no longer being any argument that section 10(1) applies to the omission. But the appellants say

that section 3(3) is not satisfied. Their argument is that (putting it loosely) there is not the necessary

connection between Mrs Staveley’s omission and an increase in another person’s estate, because the

payment of the resulting death benefit to her sons depended upon the pension scheme administrator

exercising its discretion in their favour, and did not follow the omission sufficiently closely in time. It

cannot be said, in the appellants’ submission, that the “value … of another person’s estate … is

increased by” (my emphasis) the omission to draw lifetime benefits.

The facts and the FTT judgment

21.

Mrs Staveley was divorced in 2000. The divorce was acrimonious, leaving her feeling bitter towards

her ex-husband. Whilst together, they had set up a company called Morayford Ltd. She was a director

of the company, and employed by it, and she had a large pension fund with its occupational pension

scheme. On divorce, her involvement with the company ceased. Putting it in the non-technical terms

used by the FTT, “[t]he ancillary relief order ordered that her share of the company pension scheme

be transferred to her”. It was put into what was called a “section 32 buyout policy” (the terminology

reflecting that it was a policy to which section 32 of the Finance Act 1981 applied). However, given

the level of her salary with the company, the pension was over-funded, and, as things stood then, any

surplus in the fund on her death would be returned to the company, potentially benefitting her ex-

husband. This was not acceptable to her at the time of the transfer of her fund into the section 32

policy (FTT judgment, para 12), but she had no alternative option. Thereafter, the FTT found (ibid,

para 14), she “remained very concerned that her pension fund could in whole or part revert to the

benefit of her ex-husband and/or his new family”.

22.

It was a term of the section 32 policy that if Mrs Staveley died without taking lifetime benefits, the

trustees of the scheme would pay a lump sum by way of death benefit to her estate. Although she

could have chosen to access her pension from its inception, she did not do so at any point during the

currency of the policy.

23.

In 2004, Mrs Staveley was diagnosed with cancer, which was initially treated successfully. She made a

will in 2005, appointing her two sons and Mr Parry as executors and trustees, and leaving her

property to the trustees on trust to hold the assets for her sons in equal shares, the income to be paid

to each son during his lifetime (and thereafter to his children), but with the trustees having power to

advance capital. Mrs Staveley’s pension fund was still, at that time, invested in the section 32 policy,

and any death benefit payable under it would have gone into her estate and benefitted her sons by

virtue of her will, subject to such IHT as would have been chargeable with regard to the sum.

24.

In 2006, Mrs Staveley’s illness returned and she was treated again, but it became evident that she

would not recover. The FTT found that for much of 2006, she refused to accept that her death was
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inevitable (FTT judgment, para 32). However, by mid-October 2006, she had accepted intellectually

that she was dying (ibid, para 34).

25.

On 30 October 2006, she set in train the transfer of her section 32 policy to the PPP, the new policy

commencing on 9 November 2006. A death benefit was payable, under the PPP, to, or for the benefit

of, one or more beneficiaries selected, at the discretion of the pension scheme administrator, from a

number of specific categories, within which were included persons nominated by the scheme member,

and also grandchildren, and “legal personal representatives”. The scheme member could nominate

people for consideration by the pension scheme administrator by completing the “Expression of Wish

form” which formed part of the “Transfer-in Application Form”. Mrs Staveley’s application form (dated

3 November 2006) nominated her two sons to be considered as equal recipients of the death benefit.

In mid-2007, pursuant to the administrator’s exercise of discretion, the benefit was paid out in

accordance with her wishes.

26.

The FTT’s critical findings about Mrs Staveley’s motivation for the transfer are contained in paras 48

to 55 of the FTT judgment, but para 16 is also important. There, it rejected the view of one of the sons

that, although Mrs Staveley wanted the sons to benefit from her pension fund, she would rather they

got nothing than that her ex-husband benefit from it in any way. It made the general finding that

“preventing Morayford receiving benefit from her pension fund was very important to her; but … it

was also very important to her that her sons did benefit from her estate.”

27.

At paras 48 to 55, the FTT was focusing expressly on whether the transfer from the section 32 policy

into the PPP was intended to confer gratuitous benefit within the meaning of section 10(1). The

appellants’ case was that Mrs Staveley’s sole intention in transferring the funds was to eliminate any

risk that any part of the fund might be returned to Morayford. HMRC put forward a number of

arguments against this. They argued that, in the light of changes in the law in April 2006, it should

have been obvious that there was no such risk, but that even if she did not know this, Mrs Staveley

had at least a dual motive, the second motive being to ensure the death benefits passed to her sons

free of IHT.

28.

The FTT found that Mrs Staveley was not motivated by IHT considerations and, indeed, that it was

more likely than not that she was under the mistaken impression that the transfer would not affect the

amount of IHT payable on her death (para 49). It found that her “sole motive in making the transfer

was to sever all ties with Morayford” (para 48). Though the risk that funds would revert to Morayford

may by then have been more perceived than real, she had been advised that there was such a risk,

and “the perceived risk was the reason why she acted as she did”.

29.

At para 50, the FTT set out a further argument which HMRC advanced as to Mrs Staveley’s intention

and began to deal with it:

“50. HMRC say that, even ignoring the IHT, she clearly had an intent that the death benefits would

pass to her sons, and this was an intent to confer a gratuitous benefit. She signed the statement of

wishes. However, we do not see how this could be properly described as an intention to confer a

gratuitous benefit. Her sons were her beneficiaries named in her will and therefore the persons who

had stood to benefit from the death benefits of the section 32 policy (which after April 2006 would
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have been the whole fund). They were the persons named in her expression of wishes for the PPP.

Either way they were the intended beneficiaries so that the transfer did not confer a benefit that was

new to them and cannot therefore have been part of the motivation for Mrs Staveley.” (Emphasis in

the original)

30.

As heralded here, and developed in para 52, the FTT’s view was that the “benefit” contemplated by 

section 10 was a benefit which did not exist before, and was newly conferred. In this case, as the FTT

saw it, the only difference between the sons being named in the Expression of Wish form in respect of

the PPP, and being Mrs Staveley’s residuary legatees in respect of the death benefit arising from the 

section 32 policy, was that the death benefit could be paid to them directly by the pension

administrator under the PPP, rather than coming to them by way of Mrs Staveley’s estate (para 53).

This did, indeed, produce a very real advantage, in avoiding the IHT which would have been payable

had the section 32 policy remained in place, but the FTT recalled that “we have already concluded

that this IHT advantage was not a benefit which Mrs Staveley intended to confer, even though that

was the effect of what she did” (para 54, emphasis in the original). It followed (para 55) that the

transfer into the PPP was not intended to confer any gratuitous benefit on any person.

31.

Turning to what the FTT had to say about Transfer Issue 2 (the transfer taken together with the

omission to draw lifetime benefits), it is necessary to look first at the findings that it made about the

circumstances of the omission. It examined what Mrs Staveley’s thinking was, during 2006, about

drawing pension benefits herself. Whilst her funds were still invested in the section 32 policy, she had

considered whether to take lifetime benefits. It was not possible to determine the precise date when

she decided not to do so, but the Tribunal found that she must have communicated that decision to

her financial advisor in about October 2006 (FTT judgment, para 28), having taken it sometime

between June and October that year (ibid, para 124). There was no evidence of any change of view up

to the date of her death (also para 124). The FTT found (paras 146 to 149) that a number of factors

influenced Mrs Staveley in this approach, including that she would confer on her sons a greater

financial benefit by not drawing lifetime benefits. That was part of her motivation in June 2006. There

being no evidence of any change of mind subsequently (para 143), it must be treated as the position at

the moment of her death as well (para 149). It was a “continuing decision” (para 61), an “ongoing

choice” (para 87).

32.

The FTT set out its legal analysis of Transfer Issue 2 between paras 56 and 72 of its judgment,

rejecting HMRC’s case that the transfer of the funds into the PPP should be taken together with the

omission to draw lifetime benefits as a series of transactions and/or associated operations. As it saw it,

the transfer and the omission were not linked as a scheme intended to confer gratuitous benefit. It

found at para 64 that “[w]hatever the intent behind the omission, it was not linked with the transfer to

the PPP in Mrs Staveley’s mind”, her intent with respect to the transfer having been solely to break

the connection with Morayford. It reinforced this at para 69 where it said:

“the transfer to the PPP was not made with the intent of omitting to take lifetime benefits. In so far as

Mrs Staveley made any positive decision not to take lifetime benefits, that decision had already been

taken and taken independently of the decision to transfer the funds to the PPP.” (Emphasis in the

original)

33.
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In relation to the omission to take lifetime benefits, which it found fell within section 3(3) and gave

rise to tax, the FTT commented that it would ordinarily regard the voluntary exercise of discretion as

breaking the chain of causation from an omission to exercise a right before death to the receipt of the

resulting monies, but not so where, as it considered to be the case here, it was “virtually inevitable

that [the scheme administrator] would honour the deceased’s wishes and pay the money directly to

her sons” (paras 113 and 114). Section 10 could have no application to the omission because of the

FTT’s finding that part of Mrs Staveley’s motivation was to confer a greater benefit upon her sons.

The Upper Tribunal decision

34.

The Upper Tribunal agreed with the FTT that the transfer (whether on its own or taken with the

omission) was, by virtue of section 10, not a transfer of value for the purposes of section 3 IHTA (para

60 Upper Tribunal judgment). Aspects of its reasoning differed from that of the FTT. In particular, it

did not endorse the FTT’s interpretation of section 10, agreeing with HMRC that “as a matter of law,

the mere fact of an existing putative benefit under a will of a person into whose estate certain assets

will pass on death cannot prevent a disposition in lifetime from conferring a benefit, even if the

benefit is to the same beneficiaries, and is substantially identical to that which would be conferred by

the will” (para 30 ibid). However, it considered the nature of any benefit and the surrounding

circumstances relevant to the question of intention, so saw the fact that the sons would benefit under

the will as a relevant factor in assessing Mrs Staveley’s true motive in making the transfer (para 31).

35.

Normally, by the time an appeal reaches the Supreme Court, the facts are no longer a matter of

argument. However, in this case, certain of the facts (particularly concerning Mrs Staveley’s

intention) have continued to excite debate. It is therefore relevant to note here that HMRC sought to

persuade the Upper Tribunal that it had not been open to the FTT, properly interpreting section 10, to

find that Mrs Staveley’s sole motive in making the transfer was to prevent funds reverting to

Morayford and her ex-husband, and that it could only have found that Mrs Staveley made the

disposition with the intention of doing several things, one of which was to confer a gratuitous benefit

on her sons. The Upper Tribunal rejected that challenge. It said (para 32):

“To the extent that the FTT was in error in deciding that the replacement of the testamentary benefit

to the sons by the benefit conferred as beneficial objects of the discretion of the scheme administrator

of the AXA PPP could not in law amount to the conferring of a benefit, that was not the basis for the

FTT’s conclusion as to the sole motive of Mrs Staveley. That was a decision of the FTT on the facts,

which properly included the nature of the benefit in question.”

36.

The FTT’s finding that the transfer and the omission were unconnected and not part of any scheme to

confer benefit on the sons was also endorsed by the Upper Tribunal (para 55).

37.

The Upper Tribunal differed from the FTT on whether the omission was a transfer of value, taking the

view that the sons’ estates were increased not by Mrs Staveley’s omission to take lifetime benefits but

by the exercise of pension scheme administrator’s discretion, which, in its view (summarised at paras

86 and 87), broke the chain of causation between the omission and the payment out to the sons. It

followed that the omission was not caught by section 3(3) IHTA and did not attract tax.

38.
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It is material to record that the FTT’s finding that it was virtually inevitable that Mrs Staveley’s

wishes would be honoured by the pension administrator (see para 33 above) came in for criticism.

HMRC did not seek to support it and the Upper Tribunal considered (para 72 Upper Tribunal

judgment) that the FTT had not been entitled to make it, there being nothing to contradict the

evidence that there was a discretion conferred on the administrator. The only finding open to the FTT,

the Upper Tribunal said (para 74), was that there was a genuine exercise of discretion and that the

most Mrs Staveley could have expected from her completion of the Expression of Wish form was that

a diligent administrator would take those wishes into account as a relevant factor in the exercise of its

discretion.

The Court of Appeal decision: Transfer Issues 1 and 2

39.

By a majority (Newey LJ and Birss J), the Court of Appeal upheld the decision of the lower courts that,

standing alone, the transfer from the section 32 policy to the PPP was not a transfer of value, because 

section 10 applied.

40.

In the view of the majority, to ascertain whether the transferor intended to “confer” a “gratuitous

benefit”, one has to compare the position of the recipient of the benefit before the disposition with his

position in light of it, asking “whether the overall effect of the disposition was intended to be

favourable to, or advantageous to, the recipient of the ‘benefit’” (paras 86 and 88 of Newey LJ’s

judgment, with which Birss J agreed at para 114). Drawing assistance from the dictionary definitions

of “confer” and “benefit”, Newey LJ said in para 88:

“‘Confer’ is defined in the Concise Oxford Dictionary as ‘to grant or bestow’, ‘benefit’ as ‘a favourable

or helpful factor or circumstance; advantage, profit’. In enacting section 10, parliament will, I think,

have been concerned to exclude from the crucial exemption for which it provides a disposition which

was itself intended to ‘grant or bestow’ something advantageous gratuitously. Parliament considered

that an arm’s length transaction should not generally give rise to an IHT charge even if it served to

diminish the value of the transferor’s estate, but did not want the exemption to apply if - to put

matters broadly - the disposition was being used to improve someone’s position on a gratuitous basis.

As a matter of language, I do not think that it is appropriate to speak of a disposition having been

‘intended’ ‘to confer any gratuitous benefit’ if the recipient of the ‘benefit’ was intended to receive no

more than he would have had in any event. A disposition designed to give a person only what he was

to receive anyway or its equivalent, let alone less, cannot fairly be described, in my view, as intended

to ‘confer’ a ‘benefit’.”

41.

In contrast, Lady Arden considered (para 52) that “the conferral of a benefit is to be ascertained by a

legal analysis of the transaction whereby the beneficiary acquired his rights and without comparison

with a prior gift” (my emphasis). As HMRC rely upon her approach, I will need to deal with it in some

detail in discussing the parties’ submissions, so will say no more about it at this stage.

42.

Applying the majority’s interpretation of section 10 to the facts, Newey LJ acknowledged that, as a

matter of fact, the transfer of the pension fund from one scheme to the other would have been

advantageous to Mrs Staveley’s sons if it enabled them to receive sums free of IHT. However, as he

said (para 83), the mere fact that a transaction confers a gratuitous benefit is not enough to remove

the protection of section 10. That occurs only if the transferor intends such benefit to be conferred
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and, here, the FTT’s finding was that “IHT did not … form part of her motivation” (FTT, para 49). In

contrast to Lady Arden (see below), he did not consider that it was open to the Court of Appeal to find

that, IHT saving apart, the “interest of the sons under the nomination was … a favourable change

from their previous position under Mrs Staveley’s will”. He observed (para 91):

“It is not apparent to me that HMRC have ever advanced a case to that effect, let alone that the FTT

made findings supporting it, and (aside, again, from IHT) I do not regard it as in the least obvious that

the sons were in practice any better placed as a result of the transfer.”

However, even if it were possible to conclude that there was a favourable change other than the

saving of IHT, in his view this still would not oust the protection of section 10, because, on the findings

of the FTT, Mrs Staveley did not make the transaction intending to improve the sons’ position in that

way (ibid, at paras 89 and 91 in particular). As Newey LJ put it, “[s]he did not … see the transfer as

giving her sons anything better than they would otherwise have received.”

43.

As Lady Arden analysed the facts, there was “a gift of newly created rights”, the sons’ interest under

the PPP being very different in law from their position as residuary beneficiaries under Mrs Staveley’s

will, and “therefore the gift was newly conferred” (para 45). In her view (para 46), the “interest of the

sons under the nomination was undoubtedly a favourable change from their previous position under

Mrs Staveley’s will if regard is had to the legal analysis”. The application of section 10 therefore

turned on whether Mrs Staveley intended to confer this benefit. As Lady Arden put it at para 52, in

order “to obtain the benefit of the purchase exemption, the donor, or his personal representatives, has

to show that, although the donor intended to make a gift, he did not intend to make a gift of what was

in law a newly created right”.

44.

Lady Arden’s view about Mrs Staveley’s intention built on her analysis of the factual findings made by

the FTT. Her interpretation of the FTT judgment was that, although the FTT had found that the 

transfer was not made with the intention to confer gratuitous benefit, the motivation being solely to

sever all ties with Morayford, there was no equivalent finding in relation to the Expression of Wish

form, as to which, she considered, there was a finding, by implication, that “by executing the

statement of wishes on the occasion of the transfer of funds Mrs Staveley made a disposition with the

intention of giving a gratuitous benefit to her sons” (see particularly paras 32, 36 and 40 of Lady

Arden’s judgment). At para 47, she said:

“… it may be said that there was an absence of intention to confer a new benefit. Mrs Staveley was,

after all, (it may be said) only giving her sons what she had previously intended to give them under

her will. She was (it may be said) just making the same gift in a new way. But what the FTT found was

that there was a gratuitous intention in signing the nomination. So, in my judgment, on the facts of

this case, the respondents had to show that, even though it was a gratuitous intention to confer what

in law was a newly created right, it was not Mrs Staveley’s intention to confer such a benefit: see the

words ‘if it is shown that it was not intended’ appearing in section 10(1). An absence of evidence as to

whether she intended to make a newly conferred gift is not enough. The respondents needed to show

that she mistakenly thought that she was not conferring a newly created right, and the findings of the

FTT do not go that far.”

45.

It followed that, even standing alone, Lady Arden would have found that the transfer to the PPP was a

transfer of value.
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46.

For the majority, however, that position was only reached by taking the transfer together with Mrs

Staveley’s omission to draw lifetime benefits under the PPP. It will be recalled that section 10 requires

that it be shown not only that the disposition itself was not intended to confer gratuitous benefit, but

also that it was not made in a transaction intended to confer gratuitous benefit, and a “transaction”

for this purpose “includes a series of transactions and any associated operations”. The court held that

the transfer was, in fact, “made in a transaction intended … to confer … gratuitous benefit”,

essentially for the reasons set out by Newey LJ in para 103, which I summarise in the rest of this

paragraph. The transfer and the omission were operations affecting the same property, so were

“associated operations” as defined in section 268. Attention therefore turned to the issue of whether

this “transaction” was intended to confer gratuitous benefit. As found by the FTT, one of the factors in

Mrs Staveley’s decision not to access her pension fund was that it would confer a greater benefit on

her sons, this being her intention both at the time of the transfer to the PPP and at the time of her

death. The omission was therefore “intended … to confer any gratuitous benefit”. On Newey LJ’s

reading of Macpherson, it was immaterial that the transfer was not made with that intention, because

a “transaction” could be intended to confer gratuitous benefit without each of the associated

operations being itself made with that intention or actually conferring such benefit. If a scheme of

which an operation forms part is intended to confer the benefit, that is enough. The FTT was mistaken

in thinking there was “no intent linking [the omission to take pension benefits and the transfer to the

PPP]”. Both were motivated by a desire on Mrs Staveley’s part that her sons should have the death

benefits that would be payable if she did not draw a lifetime pension. To that end, she named them in

her Expression of Wish form. So, Newey LJ said at para 103(v):

“While, therefore, Mrs Staveley did not see the transfer to the PPP as improving her sons’ position

and she made the transfer out of a desire to sever ties with Morayford, the only reasonable

conclusion, as it seems to me, is that she also intended the PPP to be a means by which the death

benefits could be passed to her sons.”

Thus the failure to take pension benefits and the transfer to the PPP were each properly seen as

forming part of and contributing to a scheme intended to confer gratuitous benefits. It followed that

the protection of section 10 was not available for the transfer to the PPP.

Court of Appeal decision: section 3(3) and the omission

47.

The court held unanimously that the sons’ estates had been increased by Mrs Staveley’s omission to

draw lifetime benefits, notwithstanding the scheme administrator’s discretion. On this point, there

was general agreement with the reasoning of Newey LJ, the core of which is perhaps best

encapsulated in this passage from para 109:

“The sons’ estates would not, of course, have been … increased but for the omission. Moreover, the

exercise of discretion in the sons’ favour by the scheme administrator did not … involve any break in

the chain of causation. The administrator was, after all, doing no more than it was obliged and could

be expected to do in the period immediately following Mrs Staveley’s death. It may be that the

increase in the sons’ estates could also be said to have been brought about ‘by’ the exercise of the

administrator’s discretion, but that by no means makes it inappropriate to see the estates as having

been increased ‘by’ the omission. The one does not preclude the other.”

48.
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In so finding, the court also rejected the argument that the diminution in value of one person’s estate

and the increase in value of someone else’s must occur at the same time for section 3(3) to apply.

Transfer Issue 1 (transfer on its own): discussion

49.

The appellants support the conclusion of the majority of the Court of Appeal that, standing alone, the

transfer of funds to the PPP did not constitute a transfer of value because section 10 applied, and they

rely upon the Court of Appeal’s reasoning on this issue.

50.

HMRC, however, contend that Lady Arden correctly concluded, for the reasons she gave at paras 42

to 54, that section 10 was not applicable. They argue that Mrs Staveley’s intention in making the

disposition was to exclude her ex-husband and to confer a benefit on her sons by way of death

benefits. On this analysis, in their submission, her intention was to confer a gratuitous benefit. To

make this good, they make submissions both as to what is meant in law by “intending to confer [a]

gratuitous benefit on any person”, and as to the factual findings that were/should have been made by

the FTT.

51.

Miss Wilson, for HMRC, makes the general point that section 10 only comes into play when there has

been a disposition which would normally be a transfer of value. She characterises it as a relatively

narrow provision, with the taxpayer bearing the burden of justifying why IHT is not payable as it

ordinarily would be. She emphasises that, whilst what someone intends is a question of fact, the

treatment of that factual intention for the purposes of section 10 is a question of law. She submits that

the proper approach, in a case such as this where there is a change in how a gift is made (or, as she

also puts it, where rights have been substituted) is to ask three questions, always bearing in mind, of

course, that it is the taxpayer who has to show that the disposition was not intended to confer

gratuitous benefit. The three questions are: (1) What rights, if any, were created and extinguished? (2)

On a detailed legal analysis, did the new rights confer a benefit within the statutory words? (3) Was

that situation something that the disponor intended? Of these three questions, only the last is

subjective.

52.

In HMRC’s submission, the majority in the Court of Appeal was wrong to interpret section 10 as

requiring an examination of “whether the overall effect of the disposition was intended to be

favourable to, or advantageous to, the recipient of the ‘benefit’” (see paras 86 and 88 of Newey LJ’s

judgment, referred to/quoted at para 40 above). This would be uncertain and difficult to adjudicate

upon, HMRC say, and would give rise to arbitrary results.

53.

Lady Arden’s formulation of the law is correct, in HMRC’s submission, and leads to a section 10 test

which is readily justiciable. Lady Arden’s para 46 deals with statutory interpretation. There she

observed that, in the absence of a relevant statutory definition of the words in question, resort had to

be had to their ordinary meaning, and said:

“On its ordinary meaning, a benefit involves a net gain or favourable change in a person’s position,

but the comparison to be made is with his position immediately before the putative benefit was

conferred. This is the most natural time to determine the question of benefit and in my judgment there

would need to be some mandate in the 1984 Act to do what the FTT did, which was to look at the
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position in substance before the transfer took place and without reference to its legal analysis. I do

not consider that there is any such mandate. The interest of the sons under the nomination was

undoubtedly a favourable change from their previous position under Mrs Staveley’s will if regard is

had to the legal analysis. The interpretation of ‘confers any gratuitous benefit’ which I prefer gives

weight and appropriate meaning to the statutory words.”

54.

At para 50, Lady Arden said that that the correct approach to section 10 was “a technical approach,

and not a substantive one”. She considered it clear from the wording that the subsection is “intended

to be narrowly construed”, and identified a number of features of the provision which she found

influential, including that:

“There is no limitation on the type of benefit and there is no requirement for the gratuitous benefit to

be conferred on the recipient of the property transferred by the disposition. It can be conferred on

any person. It must be of some value, but that value need not be the same as the value of the property

transferred.”

55.

Summarising her interpretation at para 52, she said that “the conferral of a benefit is to be

ascertained by a legal analysis of the transaction whereby the beneficiary acquired his rights and

without comparison with a prior gift.”

56.

Even with the benefit of Lady Arden’s analysis, I confess to some difficulty in understanding what,

precisely, HMRC consider to be the correct interpretation of section 10. They accept that ordinarily an

intent to confer benefit involves an element of intention to improve a person’s position but, they say,

the important question is “Improve the recipient’s position in comparison to what?” In identifying this

as the important question, HMRC can be seen to acknowledge that a comparison of some sort is

required in order to determine whether relevant benefit has been conferred for section 10 purposes

(or putting it more exactly, whether the disposition was intended to confer any gratuitous benefit).

However, they seek to confine the exercise to a comparison with the recipient’s position (i) as it is in

law, and (ii) immediately before the disposition. A more generalised consideration of whether the

overall effect of the disposition was intended to be favourable to, or advantageous to, the recipient of

the benefit is not permitted, on their case. They also assert that a comparison with a prior gift is not

permissible.

57.

In applying this formulation to the present case, HMRC seem to be adopting what I might call a

“return to zero” approach. It is integral to their argument that there is a moment when rights under

the section 32 policy have ended, but rights under the PPP have not yet begun. On their argument, at

this point, immediately before rights are acquired under the PPP, the sons have nothing, having lost

even the hope of benefitting that they had in relation to the section 32/will arrangement, and are

totally reliant on Mrs Staveley making new arrangements to enable them to benefit from her pension

fund. They necessarily “benefit”, therefore, from Mrs Staveley taking out the PPP rather than, for

instance, simply divesting herself of the section 32 fund completely in some way, so as to ensure that

nothing would find its way to Morayford/her ex-husband.

58.

I am not sure whether HMRC would say that the return to zero approach applies in every case or

whether it depends upon the particular facts of this case, for example upon the fact that, at the point
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of the transfer, the sons had no legally enforceable right to receive any death benefits via Mrs

Staveley’s will. There were features of Miss Wilson’s submissions which suggested to me that the

approach was a response to the particular facts of the case. The first of Miss Wilson’s three generic

questions draws in a consideration of pre-existing rights in asking, “What rights were created and

extinguished?” (my emphasis), and there were other elements in her submissions which also

suggested that regard might be had to the prior position. For example she particularly noted that the

sons were in no position to “barter” for their nomination in the Expression of Wish form, suggesting

that the legal analysis might have been different if they had had pre-existing rights, and that what was

important was that they had no rights, only a hope of benefitting from the will. None of this is

surprising, as it would surely be difficult to decide, in a complete vacuum, whether or not something is

a “benefit”, and well-nigh impossible to decide whether it is a “gratuitous benefit”.

59.

As some sort of comparison with a pre-existing position is required in order to determine the

gratuitous benefit question, even on HMRC’s case, and given that HMRC accept that ordinarily an

intent to confer benefit involves an element of intention to improve a person’s position, the difference

between the parties may not in fact be enormous. The most notable difference is that HMRC contend

for a much narrower, and more technical, approach in carrying out the inevitable comparison than do

the appellants, rejecting an examination of the position in substance. And of course their application

of that approach to these facts produces a radically different result.

60.

In interpreting section 10, it is important to keep in mind that the question is not simply, “Was a

gratuitous benefit conferred on any person?” The search is for what the disponor intended, and in

particular for whether the disponor intended to confer any gratuitous benefit on any person. If, by the

three questions that they say must be asked (see para 51 above), HMRC assert that the relevant

intention is merely an intention on the part of the disponor to engage in a transaction which, as a

matter of legal analysis, creates new rights which confer a benefit on a person, I cannot accept that

that would be correct. It would be surprising if it were, as it would potentially prevent the application

of section 10 in the sort of commercial arm’s length transactions where it would normally have a role.

For instance, in a bad commercial bargain where the purchaser quite unknowingly pays more than an

item is worth, the purchaser intends to make the purchase and, as a matter of legal analysis, the

transaction confers on the vendor the right to keep the overpayment, which is a gratuitous benefit, for

which he has not given value. Indeed, had this been all the intention required, it might have been

argued by HMRC that there was no need to explore Mrs Staveley’s thinking about the potential IHT

advantages of the PPP, because the mere fact that she intended to make a disposition which, as a

matter of law, carried those advantages took matters outside section 10 without more.

61.

The disponor’s actual intention in making the disposition is, therefore, in point. That militates against

an over-technical interpretation of what is meant by “confer any gratuitous benefit”. To my mind, the

approach taken by the majority in the Court of Appeal is essentially the correct one. The words

“confer” and “benefit” have to be given their ordinary meaning, and the dictionary definitions (see

Newey LJ’s para 88, quoted at para 40 above) show that they import the idea of granting or bestowing

some advantage on the recipient. Like Newey LJ, I do not think it is appropriate to speak of a

disposition having been intended to confer any gratuitous benefit if the recipient of the benefit was

intended to receive no more than he would have had in any event. It is necessary, therefore, to ask

whether the disponor was intending, by the overall effect of the disposition, to put the recipient in a
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better position, or, to borrow from what Newey LJ said at para 88, putting things broadly, to ask

whether the disposition was being used to improve someone’s position on a gratuitous basis. The

exercise is not, however, simply a matter of asking the disponor whether or not he or she intended to

confer benefit, as Miss Wilson submits would be all that was required under the appellants’ test. I go

so far with HMRC as to accept that it is not possible to consider whether a disposition was intended to

improve someone’s position without taking into account what rights the recipient had, in law, before

and after the disposition. This legal context will permit a more rigorous evaluation of whether the

requisite absence of intention has been shown. But this legal analysis of the rights is a factor in the

evaluation, not the be all and end all of the consideration. I do not accept, for example, that the mere

fact that the rights are to be enjoyed in a different legal form after the disposition means that they are

necessarily a gratuitous benefit. Furthermore, I cannot accept the return to zero analysis, whereby

the existing set of rights must necessarily be treated as ending immediately prior to the disposition,

with a new set commencing which, in comparison to the void left by the ending of the pre-existing

rights, can then be described as beneficial. There must, as I see it, be more attention paid to the

practical reality of the legal situation than that wholly artificial analysis permits.

62.

It would probably be unwise to attempt to define further what is meant by “intended … to confer any

gratuitous benefit”, particularly as it is unnecessary to do so to resolve the instant case. Instead, I

hope that by turning to the facts of the case, I can demonstrate the way in which it seems to me the

section should be interpreted.

63.

True it is that as a matter of legal analysis, the position of the sons differed as between the section 32/

will arrangement and the PPP but, on its own, that takes matters nowhere. Newey LJ did not regard it

as “in the least obvious” that (IHT apart) the sons were in practice any better placed as a result of the

transfer than they had been under the section 32/will arrangement. I would endorse that view. I do

not see their position as better under the PPP than previously. Just as they had no right to benefits

under the section 32/will arrangement, so they had no right to benefits under the PPP. They had a

hope of benefitting under the will from any death benefits, but Mrs Staveley could have changed her

will at any time and they would have had no remedy if she had decided to bequeath her estate

elsewhere. Similarly, if she had chosen to draw her pension during her lifetime with the result that

death benefits ceased to be payable at all, they could have done nothing about it. Under the PPP, they

were within the class of those in whose favour the scheme administrator could exercise its discretion,

but they could not rely upon the death benefits being paid to them. Not only was there a genuine

discretion (as the Upper Tribunal found), Mrs Staveley could have notified AXA of a change to her

wishes, or even drawn a lifetime pension herself. The most that the sons could have required,

assuming that Mrs Staveley’s nomination remained as it was in the original Expression of Wish, was

that the scheme administrator give proper consideration to paying the benefits to them. As Mr Rees

QC for the appellants said in argument, the only material change was in the identity of the person

upon whose decision receipt of the benefits depended, from Mrs Staveley in the case of the will, to the

scheme administrator under the PPP.

64.

As for HMRC’s submission that the sons’ position was improved because they were better off with the

funds in the PPP, which gave them a chance of receiving the death benefits, than if Mrs Staveley had

disposed of the funds elsewhere, that ignores the reality of the transfer of the pension funds from one

provider to another. Mrs Staveley did not have a free hand with regard to this. There was no moment



when, having drawn the funds from the section 32 policy, she was free to do what she wished with

them. As Mr Rees put it in oral argument, she never had the right to “take the money out of the

pension wrapper”, at least as the law stood at that time. Upon surrender of the section 32 policy, the

policy monies were to be paid directly by the company to the receiving scheme. It is wholly artificial to

introduce the return to zero approach in these circumstances. The disposition was, as the Notice of

Determination identified, the transfer of funds from the section 32 policy to the PPP.

65.

What is crucial, of course, is what Mrs Staveley intended. Given that, even factoring in a legal analysis

of the sons’ position at each stage, the disposition cannot be said to have conferred a gratuitous

benefit on them, it would be surprising if it could nonetheless be concluded that there had been a

failure to show the requisite absence of intention. The finding of the FTT was that Mrs Staveley did

not intend to improve the sons’ position by transferring the funds. I would not criticise the Court of

Appeal’s conclusion that the FTT impliedly found that, when she signed the Expression of Wish form

nominating her sons, Mrs Staveley intended to benefit them (see para 44 above, and also para 103(vi)

of Newey LJ’s judgment). However, this is not relevant to Transfer Issue 1, in my view. In the

circumstances of this case, making the nomination does not amount to conferring a relevant benefit,

and Mrs Staveley’s benign intention in this regard cannot amount to an intention to confer gratuitous

benefit.

66.

In the light of the above, the transfer of the funds on its own is not a transfer of value because section

10 applies.

Transfer Issue 2 (transfer and omission as associated operations): discussion

67.

The parties’ rival arguments on this issue are summarised at paras 18 and 19 above. It is accepted

that, as the FTT found (see para 31 above) in omitting to draw lifetime benefits under the PPP, part of

Mrs Staveley’s intention was to benefit her sons. The question is whether this intention colours the

transfer with an intention to confer gratuitous benefit which it would not have on its own. The issue

requires close consideration of the decision of the House of Lords in Macpherson, and an examination

of the facts found by the FTT as to the lack of a relevant link between the transfer and the omission,

the appellants arguing that the Court of Appeal went wrong in law and on the facts when holding that

the benefit of section 10 was not available because the transfer and the omission formed a “series of

transactions and … associated operations” intended to confer a gratuitous benefit on the sons.

68.

In Macpherson, the House of Lords was concerned with section 20(4) of the Finance Act 1975 (FA

1975) which was in effectively identical terms to section 10, as was the FA 1975 definition, in section

44, of “associated operations”. Macpherson concerned property held in a discretionary settlement, the

primary objects of the settlement being Mr Robarts and his family. Valuable pictures were included in

the settled property. The trustees had an agreement with Mr Robarts, whereby he undertook the

custody, care and insurance of the pictures and agreed to pay £100 a year for his enjoyment of them.

The agreement was terminable on three months’ notice by either side. Some years later, in 1977, the

agreement was varied, including by the right of termination on notice being removed and replaced

with a fixed date in 1991 for the expiry of the agreement (subject only to the trustees being able to

terminate sooner in the event of a serious breach of the agreement by Mr Robarts). The next day the

trustees executed a deed of appointment appointing the pictures, subject to and with the benefit of
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the varied agreement, on trusts under which Mr Robarts’ son took a protected life interest in

possession. The issue was whether capital transfer tax was payable in respect of the 1977 variation

which, by deferring the date on which the pictures could be delivered to an open-market purchaser,

had diminished their value. The transaction would attract capital transfer tax unless it was such that,

were the trustees beneficially entitled to the settled property, it would not be a transfer of value. That

depended on section 20(4).

69.

The evidence was that the trustees had concluded that they ought not to exercise the power of

appointment in favour of the son unless the original agreement was first varied, since Mr Robarts was

not willing to continue to house the pictures on the original terms after such an appointment. Counsel

for the trustees accepted that the variation and the appointment were associated operations but

contended that the appointment was nevertheless not a relevant associated operation. Counsel for the

Revenue contended that as a matter of law the transaction which had to be looked at in section 20(4)

was one which included a series of transactions and associated operations and, as a matter of fact,

based on the trustees’ reason for varying the original agreement, the 1977 agreement was made in

such a transaction.

70.

Lord Jauncey of Tullichettle noted that the definition of “associated operations” was capable of

covering a multitude of events affecting the same property which might have little or no apparent

connection between them, but that counsel for the Revenue rightly accepted that some limitation

must be imposed. As it is central to the argument before us, it is necessary to set out in full, the

following passage in which Lord Jauncey considered the ambit of section 20(4) (p 175G):

“If the extended [section 44] meaning of ‘transaction’ is read into the opening words of section 20(4)

the wording becomes:

‘A disposition is not a transfer of value if it is shown that it was not intended, and was not made in a

transaction including a series of transactions and any associated operations intended, to confer any

gratuitous benefit …’

So read it is clear that the intention to confer gratuitous benefit qualifies both transactions and

associated operations. If an associated operation is not intended to confer such a benefit it is not

relevant for the purpose of the subsection. That is not to say that it must necessarily per se confer a

benefit but it must form a part of and contribute to a scheme which does confer such a benefit.

In this case it is common ground that the appointment conferred a gratuitous benefit on [the son]. It is

clear … that the appointment would not have been made if the 1970 agreement had not been varied

by that of 1977. It follows that the 1977 agreement was not only effected with reference to the

appointment but was a contributory part of the scheme to confer a benefit on [the son]. So viewed

there can be no doubt that the 1977 agreement, being the disposition for the purposes of section

20(4), was made in a transaction, consisting of the agreement and the appointment, intended to

confer a gratuitous benefit on [the son].”

71.

The trustees had thus failed to satisfy the test in section 20(4) and tax was payable on the variation

agreement.

72.
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It is not suggested that we should do other than adopt Lord Jauncey’s interpretation of section 20(4)

in our construction of section 10. However, there is a significant difference of opinion between the

parties as to what Lord Jauncey’s interpretation actually was, and how it should be applied to the

present case.

73.

For the appellants, Mr Rees accepts that the omission falls within the wide definition of “associated

operations”, but says that it is, nonetheless, not relevant in identifying a transaction in the wider

sense for section 10 purposes. To be relevant, in his submission, a “step” (to adopt an inexact but

useful shorthand covering transactions in the narrow sense and associated operations) must not only

form part of and contribute to a “scheme” that confers a gratuitous benefit, but must also, itself, have

been intended to confer a gratuitous benefit. That, he submits, is what Lord Jauncey was saying.

74.

Miss Wilson, on the other hand, says that there is no need for each individual step to be intended to

confer gratuitous benefit. All that is required for a step to be relevant is that it forms part of and

contributes to a scheme which confers a gratuitous benefit. Here, in her submission, the scheme is the

gift of the death benefits to the sons, to which the investment in the PPP and the omission both

contribute. Without the investment of the funds in the PPP, there would have been no death benefit to

give to the sons.

75.

There might initially appear to be support for the appellants’ interpretation of Lord Jauncey’s speech

in the following passage (see para 70 above for the full quotation):

“the intention to confer gratuitous benefit qualifies both transactions and associated operations. If an

associated operation is not intended to confer such a benefit it is not relevant for the purpose of the

subsection.” (My emphasis)

Lord Jauncey might be taken to be saying, here, that each step in any scheme must be intended to

confer benefit, otherwise it is irrelevant.

76.

However, I do not think that can be what he meant. I agree with Miss Wilson, who submits that to

understand Macpherson correctly, one must appreciate that it was there conceded by the Revenue

that the variation agreement was not intended to confer gratuitous benefit and was such as might be

expected in a commercial transaction (see p 173G). The variation agreement was, of course, the focus

of the dispute in that case. Unless it could be linked with the appointment in favour of the son the

following day, it would have escaped tax by (putting it loosely) the application of section 20(4). The

Revenue, however, satisfied their Lordships that the agreement could be bolted together with the next

day’s appointment, notwithstanding that the variation agreement was not attended by an intention to

confer gratuitous benefit. It was held to be part of a scheme which was intended to confer gratuitous

benefit, and therefore to be a transfer of value and subject to capital transfer tax. That scheme was

made up of one element which was not attended by gratuitous intent (the variation), and one element

(the appointment) which was. If Lord Jauncey had intended to say that a scheme can only comprise

elements which are, themselves, attended by a gratuitous intent, there would have been no scope for

taking the variation and the appointment together in this way. Accordingly, I would reject the

argument that a step can only be relevant if it is, itself, taken with an intention to confer gratuitous

benefit.
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77.

Nevertheless, it is clear that Lord Jauncey considered, in line with the Revenue’s concession, that not

everything which could be described as an associated operation would be material for section 20(4)

purposes. The fact that the operation did not itself confer a benefit did not rule it out, but, to be

relevant, it “must form a part of and contribute to a scheme which does confer such a benefit”. Lord

Jauncey expressed himself here in terms of the scheme conferring a benefit, rather than it also being

intended to confer a benefit. However, reading his speech as a whole, I would be inclined to say that

he meant that the scheme had to be one actually conferring, and intended to confer, such a benefit.

Just before he said this, he had referred to the intention to confer gratuitous benefit qualifying both

transactions and associated operations. And though referring here to a scheme which “does confer

such a benefit”, in the next paragraph (quoted at para 70 above), he referred to the conceded fact that

the appointment conferred a gratuitous benefit on the son and the fact that that appointment would

not have been made without the variation, and then said that it followed that the agreement was not

only effected with reference to the appointment but was “a contributory part of the scheme to confer

a benefit” (my emphasis). In my view, this passage, and in particular the reference to a “scheme to

confer a benefit” shows that Lord Jauncey saw it as a necessary feature that the scheme should be one

intended to confer a gratuitous benefit.

78.

The alternative scenario with which Lord Jauncey dealt in the following paragraph (p 176D) perhaps

provides a little further help as to what he had in mind as to the workings of the requirement that the

step be a contributory part of the scheme. In the alternative scenario, the agreement took place after

the appointment. On Lord Jauncey’s analysis, whilst associated with the appointment in accordance

with the definition in section 44, it would not have been a relevant associated operation. What he saw

as important, in that situation, was that, as a matter of fact, the agreement “would have contributed

nothing to the conferment of the gratuitous benefit which had already been effected by the

appointment”. Alternatively, he would have ruled it out on the basis that the transaction which was

intended to confer gratuitous benefit had been completed before the agreement had been entered

into, so that although it was an associated operation, it could not be said to have been made in that

transaction.

79.

What remains is to consider how the requirement that associated operations “form a part of and

contribute to a scheme” applies in the present case. It may help to commence that consideration by

recalling that the scheme in the Macpherson case involved the variation agreement, on commercial

terms, (which might be likened to the transfer to the PPP in this case), and the appointment, which

conferred, and was intended to confer, gratuitous benefit (which might be likened to the omission in

this case). As in Macpherson, so in the present case, the two steps are potentially relevant associated

operations. In Macpherson, they were linked as part of the scheme to benefit the son and therefore

reliance could not be placed on the section 20(4) exemption. But do the two steps here “form a part of

and contribute to a scheme” which is intended to confer gratuitous benefit?

80.

Before moving to consider this, it might be helpful to look in a bit more detail at the circumstances of

the Macpherson case. Paragraph 17 of the affidavit of the trust solicitor played an important part in

the resolution of the dispute. Lord Jauncey quoted from it, at p 170H, as follows:

“It further appears from paragraph 17 of the affidavit of the trust solicitor that for reasons which it is

not necessary to consider, the trustees:
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‘came to the conclusion that they ought not to exercise their power of appointment so as to give Mr

David Robarts’ eldest son Timothy an interest in possession in the settled pictures unless the terms of

the 1970 custody agreement were first reviewed and varied, since Mr David Robarts was not willing

to continue, after such an appointment, to house the pictures on the terms of the 1970 custody

agreement in its original form’.”

81.

This evidence from the trust solicitor was an important part of the Revenue’s case, as can be seen

from what Lord Jauncey said at p 175C:

“Counsel for the Crown contended that as a matter of law the transaction which had to be looked at in

section 20(4) was one which included a series of transactions and associated operations and that as

matter of fact the disposition, being the 1977 agreement, was made in such a transaction. Counsel

accepted that the terms of paragraph 17 of the affidavit of the trust solicitor … were essential to the

factual part of this proposition.”

82.

As I see it, the crux of paragraph 17 of the affidavit was that the power of appointment would not have

been exercised unless the 1970 agreement was first varied. The Revenue’s contention, as set out by

Lord Jauncey, was that “as [a] matter of fact”, the 1977 agreement (by which that desired variation

was achieved) was made in a transaction of the “series of transactions and associated operations”

variety. And the terms of paragraph 17 of the affidavit were accepted to be “essential” to a conclusion

that there was, indeed, in fact, a series comprising the 1977 agreement and the appointment.

83.

On the facts of the Macpherson case, it can be seen that the two steps in the series were clearly

linked by a common intention. The present case is not so straightforward. Here, the FTT found that

“whatever the intent behind the omission, it was not linked with the transfer to the PPP in Mrs

Staveley’s mind” (see para 32 above). In part this was because her intent in making the transfer was

solely to break the connection with Morayford, and in part it was because her decision not to take

lifetime benefits predated, and was independent of, the decision to transfer. The Court of Appeal

considered the FTT to be mistaken in so finding (see para 46 above). Its conclusion was that, although

Mrs Staveley made the transfer out of a desire to sever ties with Morayford, “the only reasonable

conclusion” was that she also intended it to be the means by which the death benefits could be passed

to her sons.

84.

The appellants’ challenge to the Court of Appeal’s approach to Transfer Issue 2 is put, in significant

part, upon the basis that it is necessary for each transaction/associated operation to be qualified by an

intent to confer gratuitous benefit, a proposition which I would reject for the reasons I have given

earlier. But it is also submitted that, in order to reach its conclusion, the Court of Appeal interfered

impermissibly with the FTT’s findings of fact, failing to abide by the limitations imposed by Edwards v

Bairstow [1956] AC 14. Furthermore, the Court of Appeal’s reasoning is, the appellants say,

impossible to reconcile with its acceptance that the FTT was entitled to conclude that the transfer to

the PPP was not of itself intended to confer a gratuitous benefit. In the appellants’ submission, the

FTT’s finding that the omission was not linked with the transfer should be restored, and it follows that

the transfer was not part of a relevant scheme.

85.



HMRC respond with two alternative arguments concerning the FTT’s findings of fact. First, they say

that the appellants miscast what the FTT found. They point to the FTT’s finding at para 16 (see para

26 above) about the importance Mrs Staveley attached to her sons benefitting from her estate. They

also point out that the FTT found that the decision not to take lifetime benefits was a continuing

decision, intended to benefit the sons, made in June 2006 and unchanged until her death. Whilst Mrs

Staveley chose a different mechanism for her gift of death benefit to the sons, moving the funds to the

PPP, the PPP was nevertheless intended to be the mechanism for the intended gift and, in their

submission, linked with the omission as part of a scheme intended to confer gratuitous benefit.

Secondly, and in the alternative, HMRC submit that in so far as the FTT ruled out any relevant link

between the transfer and the omission, its finding was wrong, as the only rational conclusion was that

in making the transfer into the PPP, as well as seeking to exclude her husband, Mrs Staveley intended

to facilitate the gift to her sons of the death benefits.

86.

I have not found it at all easy to determine how the law should be applied to the facts in relation to

Transfer Issue 2. In part this is because, quite exceptionally, the matter has reached this court with

the factual matrix still the subject of significant debate. However, it is also because both sides’

arguments have force.

87.

The result seems to me to depend upon the degree to which one isolates Mrs Staveley’s investment in

the PPP from its context. Let us suppose that Mrs Staveley was taking out the PPP as her first

investment in a pension. The investment was made at a time when (as the FTT found) she held a

settled intention that, in order to confer a greater financial benefit on her sons, she would not draw

lifetime benefits. The nomination of her sons in the Expression of Wish form shows that this was

actively in her mind at the time of the transfer to the PPP. The PPP was the vehicle which would

generate death benefits to pass on. It could properly be described, in my view, as “a means by which

the death benefits could be passed” to them (see Newey LJ para 103(v), quoted at para 46 above). The

second element in achieving that objective was that Mrs Staveley would not draw lifetime benefits. So

far, the analysis supports a finding that the investment in the PPP and the omission to draw lifetime

benefits were part of a scheme to confer benefit.

88.

But the PPP was not a first investment in a pension scheme. The funds were already invested in the 

section 32 policy, and Mrs Staveley’s essential scheme, of not drawing a lifetime pension in order to

benefit her sons by leaving them her death benefits, could have been achieved without any change of

pension policy. Leaving to one side inheritance tax saving, upon which HMRC have not sought to rely

at this stage of the analysis, and also the vexed question of Morayford, there was no need to transfer

the funds at all and no benefit in doing so. The circumstances differ materially, therefore, from those

in Macpherson. In Macpherson, the two elements under consideration were linked in the scheme by a

common intention - the trustees would not have made the appointment if the variation had not taken

place - and the scheme was one intended to confer, and actually conferring, gratuitous benefit on the

son by the appointment of the pictures. The variation agreement therefore satisfied Lord Jauncey’s

requirements that it “form a part of and contribute to a scheme which does confer … a [gratuitous]

benefit” (my emphasis) and is intended to confer a gratuitous benefit. In the present case, the transfer

to the PPP and the omission to take lifetime benefits were not, in fact, relevantly linked in a scheme.

The omission had already been decided upon whilst the funds were in the section 32 policy and the

sons could have benefitted from it without any move to the PPP. Moving the funds from one policy to
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the other (the “transfer”, focused upon by the Notice) was not a contributory part of the scheme to

confer gratuitous benefit on the sons; it was a step taken solely to ensure that Morayford could not

benefit, as the FTT were entitled to find on the very unusual evidence in this case. The omission and

the transfer were not therefore, in my view, relevantly associated.

89.

I would therefore allow the appeal in relation to Transfer Issue 2.

Section 3(3) and the omission: discussion

90.

It is common ground that Mrs Staveley’s estate was diminished by her omission to exercise her right

to lifetime benefits under her pension and that her sons received the resulting death benefits some

months after her death. The dispute is as to whether it can be said that “the value … of another

person’s estate … is increased by” her omission, within the meaning of section 3(3) (as amended by

section 156 of, and paragraph 8 of Schedule 20 to, the Finance Act 2006). The appellants say that it

cannot because there is not a sufficient connection between the omission and the increase in value in

the sons’ estates. They argue that for matters to come within section 3(3) the omission has to be the

immediate cause of the increase in the value of another’s estate, with there being immediacy both in

terms of timing and in terms of cause and effect. They point to various linguistic features of the

section, notably the words “increased by”, and the use of the present tense (“the value of a person’s

estate is diminished, and the value … of another person’s estate … is increased”). On their

submission, the section will only apply where the omission directly causes the increase, not where it is

purely something “but for” which the increase would not have taken place. They bolster their

argument by referring to potential practical problems if section 3(3) applies in circumstances such as

the present, given that it was not until six months after Mrs Staveley’s death that the scheme

administrator exercised the discretion in the sons’ favour. This shows, they say, that those who have to

deliver an IHT account will not know for an indefinite period whether or not the deceased’s omission

is to be treated as a disposition for IHT purposes.

91.

Consideration of this issue must proceed upon the basis that there was a genuine discretion to be

exercised by the scheme administrator here. It was, of course, a discretion which need not have been

exercised in the sons’ favour, there being others included in the class provided by the scheme rules.

Notwithstanding this, I would conclude that the provisions of section 3(3) are satisfied and the

omission is therefore a deemed disposition.

92.

I do not consider there is any mandate to import a temporal requirement into the subsection,

requiring an immediate temporal link between the reduction in one estate and the increase in the

other. There is a correlation of substance between the reduction and the increase, in that one results

from the other, but they need not occur at precisely the same time. The use of the present tense upon

which the appellants rely, does not dictate such a requirement. The present tense is used to identify

two separate states of affairs which have to exist (“is diminished” and “is increased by”) but it does

not follow that they have to exist at the same time or, putting it more exactly, one immediately

following the other.

93.

That is not to say that questions of timing will be irrelevant to a determination of whether the

subsection is satisfied. I agree with HMRC’s submission that, as with all questions of causation, the
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evaluation of whether “another person’s estate … is increased by the … omission to exercise a right”

requires consideration of all the facts and circumstances. I turn therefore to look at the wider

causation argument, bringing in the scheme administrator’s discretion.

94.

In this case, the omission yielded the death benefits that, in fact, increased the sons’ estates and I do

not see the limited discretion of the scheme administrator as breaking the chain connecting the two

events. To say that it did would be to adopt a narrow and legalistic approach to section 3(3) which

does not seem to me to be appropriate. Putting it another way, the omission was the operative cause

of the increase. As Newey LJ observed (para 109, see para 47 above), it may be that the increase in

the sons’ estates could also be said to be brought about “by” the exercise of the administrator’s

discretion, but that does not preclude a finding that they were increased “by” the omission.

95.

My view is reinforced by the fact that section 3(3) requires only that “another person’s estate” is

increased. It is not concerned with the identity of the other person. The benefits that were generated

by Mrs Staveley’s omission to draw her lifetime pension were undoubtedly going to increase “another

person’s estate”, even if the scheme administrator had not exercised its discretion in favour of the

sons, but instead chosen others from the list within the scheme rules. To my mind, this adds weight to

an interpretation of the subsection which results in the omission in this case being deemed to be a

disposition, and it deals also with the practical problem which the appellants suggested arose. The

persons liable for tax might not have been identifiable, but it would have been clear from the date of

Mrs Staveley’s death that a charge to tax would arise by virtue of the omission.

96.

I would therefore dismiss the appeal in relation to the omission.

Overall conclusion

97.

It follows from the above that, in my view, the Court of Appeal properly found that Mrs Staveley’s

omission to draw lifetime benefits under the PPP should be treated as a disposition by virtue of 

section 3(3) IHTA, but that the transfer of funds from the section 32 policy to the PPP, whether taken

alone or in the context of the omission, was not a transfer of value because section 10 IHTA applies.

LORD HODGE: (dissenting in part) (with whom Lord Sales agrees)

98.

I am very grateful to Lady Black for her clear judgment. I agree with her on Transfer Issue 1 and on

the question of section 3(3) of the Inheritance Tax Act 1984 (“IHTA”) and the omission. I have come to

a different conclusion on Transfer Issue 2 and set out briefly the reasons for my view.

99.

The parties agreed and I accept that the law had been correctly stated by the House of Lords in Inland

Revenue Comrs v Macpherson [1989] AC 159 (“Macpherson”). The case involved the interpretation

and application of sections 20(4) and 44 of the Finance Act 1975 (“FA 1975”), which were

substantially identical to sections 10 and 268 of the IHTA. Like Lady Black, I consider that the

decision of the House of Lords requires close consideration.

100.
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Macpherson was concerned with a discretionary settlement which had as its primary objects Mr

Robarts and his family. The settled property came to include valuable pictures which were kept in

houses owned by Mr Robarts and his wife. In 1970 the trustees of the settlement entered into an

agreement with Mr Robarts (“the 1970 agreement”) whereby he undertook the custody, care and

insurance of the pictures and to pay £100 per year for the enjoyment of them. Either side could

terminate the agreement on three months’ notice. On 29 March 1977 the trustees and Mr Robarts

entered into a further agreement (“the 1977 agreement”) to vary the 1970 agreement by reducing his

annual payment and limiting his liability in respect of the insurance and loss of the pictures. The right

to terminate the agreement on three months’ notice was removed and replaced with a provision

continuing the 1970 agreement (as so amended) in force until 1 April 1991, unless Mr Robarts

committed a serious breach of the agreement. On the following day, the trustees executed a deed of

appointment appointing the pictures, subject to the agreements, on trusts under which Mr Robarts’

son, Timothy, took a protected life interest in possession. The trust solicitor gave evidence by affidavit

that the trustees had concluded that they ought not to exercise their power of appointment to give Mr

Robarts’ son an interest in possession in the pictures unless the 1970 agreement was first varied,

because Mr Robarts was not willing to continue to house the pictures after such an appointment on

the terms set out in the 1970 agreement.

101.

The 1977 agreement diminished the value of the pictures because it deferred the date at which they

could be delivered to the open market. The Inland Revenue Commissioners (“IRC”) therefore sought

to charge capital transfer tax in respect of the 1977 agreement. The disputed question was whether

the 1977 agreement was not a transfer of value because it was a disposition which “was not made in a

transaction intended, to confer any gratuitous benefit on any person”. Section 20(4) of the FA 1975,

now section 10(1) of the IHTA, therefore occupied centre stage.

102.

Counsel for the trustees accepted that the 1977 agreement and the appointment were associated

operations within the wide definition in section 44 of the FA 1975 (section 268 of the IHTA) but

submitted that the only transaction was the 1977 agreement itself. The appointment was therefore not

a relevant associated operation. Counsel for the IRC contended that a disposition could be made in a

transaction which (under section 44 of the FA 1975) included a series of transactions and associated

operations. The 1977 agreement was made in such a transaction because of the intention of the

trustees recorded in the affidavit of the trust solicitor.

103.

The House of Lords did not accept the trustees’ submission. Lord Jauncey of Tullichettle, who gave

the leading judgment, rejected the narrow interpretation of section 20(4). He held that the 1977

agreement was a disposition for the purposes of section 20(2) (now section 3(1) of the IHTA 1984) and

section 20(4). He stated (p 174D-E) that section 20(4) envisaged:

“two types of situation in which a disposition may not be a transfer of value, namely: (1) where the

disposition stood alone and was not intended to confer any gratuitous benefit, and (2) where the

disposition was not made in a transaction intended to confer any gratuitous benefit.”

He continued (p 174F-G):

“In the second case the disposition would form one of a number of events of which the sum

constituted the transaction which was relevant to intent. There is nothing in … section 20(4) to

require that the event, to use a neutral word, which results in the devaluation of the settled property
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must be looked at in isolation from all other events for the purposes of the subsection. If an individual

took steps which devalued his property on Monday with a view to making a gift thereof on Tuesday he

would fail to satisfy the requirements of section 20(4) because the act of devaluation and the gift

would be considered together. If trustees in the circumstances envisaged in paragraph 6(3) took steps

which devalued the settled property with the object of making subsequent distributions thereof why

should the two events be considered as independent of one another? Neither law nor logic would

suggest that they should.”

104.

Lord Jauncey acknowledged that, in order to determine whether the 1977 agreement was made in a

transaction, within the extended meaning of section 20(4) (ie “a series of transactions and any

associated operations”), it was necessary to consider what were “associated operations” in section 44.

He noted that the definition in that section was “extremely wide” and was capable of covering a

multitude of events affecting the same property which might have little or no apparent connection

between them (p 175D). He then set out how a limitation should be imposed on the concept of

associated operations for the purpose of determining what constituted a transaction for the purposes

of section 20(4). He stated (p 175G-176C):

“If the extended meaning of ‘transaction’ is read into the opening words of section 20(4) the wording

becomes:

‘A disposition is not a transfer of value if it is shown that it was not intended, and was not made in a

transaction including a series of transactions and any associated operations intended, to confer any

gratuitous benefit …’

So read it is clear that the intention to confer gratuitous benefit qualifies both transactions and

associated operations. If an associated operation is not intended to confer such a benefit it is not

relevant for the purpose of the subsection. That is not to say that it must necessarily per se confer a

benefit but it must form a part of and contribute to a scheme which does confer such a benefit.

In this case it is common ground that the appointment conferred a gratuitous benefit on Timothy. It is

clear … that the appointment would not have been made if the 1970 agreement had not been varied

by that of 1977. It follows that the 1977 agreement was not only effected with reference to the

appointment but was a contributory part of the scheme to confer a benefit on Timothy. So viewed

there can be no doubt that the 1977 agreement, being the disposition for the purposes of section

20(4), was made in a transaction, consisting of the agreement and the appointment, intended to

confer a gratuitous benefit on Timothy.” (Emphasis added)

105.

Lord Jauncey then dealt with a submission by counsel for the trustees that it would be anomalous if

the 1977 agreement were a relevant associated operation because double taxation would occur if the

appointment had preceded the 1977 agreement. He rejected that submission for two reasons (p 176D-

E): first because the 1977 agreement “would have contributed nothing to the conferment of the

gratuitous benefit which had already been effected by the appointment”, and alternatively, because

the transaction intended to confer the gratuitous benefit had already been completed before the

agreement was in place.

106.

In my view, Lord Jauncey limited the type of transaction or series of transactions and associated

operations which were relevant for the purpose of section 20(4) (now section 10(1) of the IHTA) by
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requiring that the disposition in question formed part of and contributed to the transaction (or in his

words “the scheme”) which conferred a gratuitous benefit. In Macpherson the transaction intended to

confer a gratuitous benefit was put into effect when the appointment was made on the day following

the execution of the 1977 agreement. On the facts of that case (viz the evidence of the trust solicitor

which IRC’s counsel accepted was critical to their case and to which Lady Black refers in paras 80

and 81 above), that appointment would not have been made unless the 1970 agreement had been

varied. In other words, the intended result of the scheme to benefit Timothy (which I will call B) was

achieved by the appointment itself but that appointment would not have happened without the prior

step (which I will call A) which was the 1977 agreement. But Lord Jauncey did not set up a

requirement that the disposition (A) had to be a necessary component of the scheme to achieve the

result (B) but merely that A was effected with reference to the appointment and was a contributory

part of the scheme to achieve the result B.

107.

In Mrs Staveley’s case, she had formed an intention, some time before she decided to instruct the

transfer, to use her pension pot in the section 32 policy to confer a gratuitous benefit on her sons by

omitting to take lifetime benefits. If she did not take such benefits, the trustees on her death would

have paid a lump sum to her estate by way of death benefit. The holding of the section 32 policy and

the continued omission to take lifetime benefits were thus a transaction (or scheme) to confer

gratuitous benefit on her sons. That transaction (or scheme) would not have been completed until she

died: until then, her sons had no benefit. In this context the result of the scheme to confer benefit on

her sons (B) would be achieved if she retained the section 32 policy and took no benefits (A). Because

she did not wish her ex-husband to benefit from the return of any surplus in her pension fund to

Morayford Ltd, she instructed the transfer of her pension fund to the PPP and nominated her two sons

to be considered by the pension scheme administrator as equal recipients of the death benefit. Before

and after the transfer, the pension fund was earmarked to confer benefit on her sons. By so acting she

created an alternative mechanism by which to give effect to her intention to confer that gratuitous

benefit. Mrs Staveley could have prevented Morayford Ltd from benefitting from the surplus in her

fund by other means. But she did not do so. The transfer and the nomination in favour of her sons

were, on the FTT’s findings of fact, made when Mrs Staveley had a continuing intention to confer that

benefit on her sons. In other words, by replacing step A (the combination of the holding of section 32

policy and the intention not to take life benefits) with step C (the combination of the transfer to the

PPP, the nomination and the same intention) she created an alternative means of achieving the result

B.

108.

These circumstances clearly differ from the factual circumstances in Macpherson, as the transfer to

the PPP was not a necessary step to achieve the result B because of the pre-existence of the section

32 policy. Where I find myself in respectful disagreement with Lady Black is that (in para 88 above)

she sees as a critical distinction from Macpherson the fact that in this case “the sons could have

benefitted from [the section 32 policy] without any move to the PPP”. That distinction rests on Mrs

Staveley’s ability to achieve the result B before the transfer, with the result that the transfer was not

necessary. It excludes the possibility of the transfer to the PPP being part of a scheme to achieve

result B because it was not needed to achieve that result. That is to impose a test of necessity in

relation to step C, which Macpherson does not support.

109.
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In my view, on the facts found by the FTT, the transfer itself was not motivated by the wish to give

gratuitous benefit to her sons but it and the nomination were nonetheless referable to and a

contributory part of a substituted scheme to enable them to receive the death benefit. That fails to

meet the requirements of section 10(1) of the IHTA. I therefore agree with the reasoning of Newey LJ

in para 103 of his judgment.

110.

I conclude that the Court of Appeal were correct to find an error of law in the FTT’s determination on

Transfer Issue 2. I would hold that the transfer and nomination taken with the omission were a

transfer of value because they do not meet the requirements of section 10 of the IHTA.

111.

I would have dismissed the appeal on the section 10 ground also.
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