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A.

Introduction

1.
This is an application by Somerset County Council (‘SCC’) for declaratory relief pursuant to Part 18 of
the Family Procedure Rules 2010. It relates to the lawfulness of placement orders made between 2017


https://www.legislation.gov.uk/uksi/2010/2955/part/18
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and 2021 in respect of a group of ten children. Each had entered the care system as a result of the
inability of their birth parents to provide adequate care for them within their respective families. Each
child affected by this litigation has been the subject of a care order. Each has now been placed on the
path to permanence and a secure future in the context of an adoptive placement as a result of
placement orders approved by the court. These orders having been made, extensive work has gone
into the process of matching these children with prospective adopters. In some cases, the ‘matching
process’ has reached the stage of introductions and meetings between the children and their
prospective adoptive parents. In at least one case, the sibling group concerned has been told that
their prospective adopters will be their new ‘forever’ parents. This entire process has had to be halted
temporarily as a result of the issue of these proceedings. There is thus a risk that delay and/or the
existence of this litigation may result in the loss to these children of the opportunity for a secure and
settled home life, something which they have been denied thus far outwith the context of the interim
care which has been provided by their temporary foster carers. As SCC accepts, in several cases, and
because of their ages or particular circumstances, the adoptive placement which has been identified
for each of these children is their last chance to secure permanence. The options for these children

are limited outside the prospect of long-term foster care.

2.

The issue in relation to the lawfulness of these placement orders flows from the discovery in April this
year (2021) that SCC, in its role as an adoption agency, has failed to comply with aspects of its
statutory duties under the Adoption Agency Regulations 2005 (AAR). I shall come on to the
circumstances in which this litigation arose and the steps which have been taken thus far in terms of
case management to ensure a swift passage through the court for this initial ‘primary cohort’ of
children. However, it is important to state at the outset that the implications of SCC’s failings in this
case go far beyond this primary cohort of children. The court has been made aware that its long-
standing failure over a considerable period to comply with specific aspects of the statutory framework

laid down by the AAR which underpin its primary obligations under the Adoption and Children Act

2002 has raised issues in relation to a significant number of other placement and adoption orders.
Whilst none of the primary cohort of children is the subject of an adoption order, there are a great
many children captured within the ‘wider cohort’ who have been living in established and loving
homes where, as adopted children, they have had all the benefits which their adoptive status as a
permanent member of their new family has brought. Were their legal status as adopted children to be
challenged as a result of any potentially defective placement orders which provided the legal platform
for those adoptions, the implications for those children, their birth families and their adoptive families
would be far-reaching. I have been told that the wider cohort of children could number as many as
three hundred. As Mr Goodwin QC, counsel for SCC has acknowledged, many of the birth parents will
be leading disordered, chaotic lives and ill-equipped to manage the emotional fall-out if hopes are
falsely raised of a reunion with their child or children. It is possible that some will have partners who
may know nothing about previous placement or adoption proceedings. Other older or younger
children in the family may be adversely affected by knowledge of a previously unknown sibling. The
potential for fragile family dynamics to be disrupted, and vulnerabilities for a wide spectrum of
children increased, are all too obvious to need articulation in this judgment. Into this extremely
concerning matrix has to be factored the acute vulnerabilities of the children’s adoptive parents and
families. Some of those parents have cared for their adopted child or children over a number of years
and often within the context of those children having been fully integrated into a loving family which

now includes other children born to their parents before or after the making of the adoption orders.

3.
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Since this issue first came to light in April 2021, some five months ago, a very significant amount of
work and resources have been devoted within SCC with a view to establishing the situation of each
individual child within the primary and wider cohorts, including the histories of their journeys through
the courts and their current circumstances. As part of this process, twelve individual children were
identified whose futures were ‘hanging in the balance’, as I have described above. In the case of two
children in one sibling group, their prospective adoptive placement has now been lost ! and thus the

primary cohort of children has reduced to ten.

4.

At an early case management hearing I agreed to list an urgent hearing over the course of five days
during the vacation in order to determine the legality of these (now ten) placement orders. SCC has
not yet made any Part 18 applications for declarations in relation to the wider cohort of children since
they wish to consider the extent to which this judgment in relation to the primary cohort assists in
further consideration of the wider cohort cases. Whilst my judgment is confined to these ten cases,
the outcome for this smaller cohort of children may well have consequences in terms of the legality of
earlier placement orders. In respect of those wider cohort children who are now the subject of
adoption orders, different considerations apply as a matter of law. Further consideration will be given
to how to proceed for these children at an early case management hearing which I intend to convene
within a very short period after hand down of this judgment. For present purposes, I make it clear that
the focus of the court’s enquiry in the context of the existing Part 18 applications is the ten placement
orders made in relation to each of the children who remain within the primary cohort.

B. Preliminary observations

5.

First, the legality or otherwise of these placement orders must be determined as a matter of law and
established legal principles. These are not applications in which I am exercising a welfare jurisdiction.
I am not charged with a consideration of which option is the most appropriate decision for any, or all,
of these children. I must decide whether their placement orders were legally made in the light of the
procedural deficiencies which have now come to light and which are admitted by SCC. All parties
potentially affected by the Part 18 declarations in this case urge me to navigate a safe route to legality
for these children, including the Guardians who represent each of the ten children with whom I am
concerned. There is disagreement between SCC, the local Clinical Commissioning Group (CCG) and
the Guardians as to which route I should take. In terms of legal efficacy in the context of the desired
destination and the soundness of the route proposed, CAFCASS Legal which appears through Ms Giz
and Mr Niven-Phillips as advocate to the court, has identified issues with each road map which has
been put before the court. I shall need to analyse the legal submissions which I have heard and in due
course I shall set out the law which must inform my findings and conclusions. If these placement
orders are found to have no legal basis or validity because of the procedural errors made by the
adoption agency, it must start the entire process afresh by submitting fresh applications for placement
orders. I was told by Ms Perry QC, who appears for the Guardians, that such a course might take more
than six months to complete given the fresh reports and investigations which would need to be
completed. Further time would be needed for the court enquiry which would follow any fresh decision
made by the agency decision maker in the light of the children’s welfare from the foot of those new

facts.

6.
Second, and the next point to make is that, just as the court is not carrying out a holistic welfare

evaluation of these individual children’s circumstances, it is not acting as a rubber stamp to legitimise
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orders which otherwise lack essential legal validity or integrity merely because it would be expedient
and potentially in the children’s interests to do so. Whilst at first blush it might appear counter-
intuitive to a judge exercising a Family jurisdiction to ignore core aspects of a child’s welfare, that is
not an issue which falls for consideration in the context of the current applications for declaratory
relief in these Part 18 proceedings. As needs no restatement for the purposes of this judgment, judges
sitting in each Division of the High Court exercise an equivalent jurisdiction and apply the same legal

principles applicable to the subject matter before the court.

7.

Third, and finally by way of preliminary observation, each of the primary cohort’s birth parents (bar
one) have been notified about these proceedings. Despite my direction that SCC should meet the costs
of any legal representation involved in a request by each or any of the birth parents of the primary
cohort children who wished to apply for party status or to intervene in these proceedings, none has
sought to make any representations at all. In respect of two fathers whose whereabouts could not be
traced after an extensive search, I made disclosure orders against the Department of Work and
Pensions. One could not be traced; the other was made aware of the proceedings but was not
available for service. The birth mothers in both cases were notified but wished to take no part. In a
number of the ten cases with which I am concerned, the birth parents did not oppose the making of
placement orders for their child or children knowing, as they would have done, that adoption was
considered by SCC’s agency decision maker to be the best outcome for their child.

8.

Thus, in circumstances where there has been no legal argument advanced on behalf of the birth
families of these children, it has been of overriding importance for the court to have had the
assistance of CAFCASS Legal as advocate to the court. An invitation was extended and accepted
pursuant to CPR 1998 PD 3G. In its current role, CAFCASS Legal does not seek to comment on
individual welfare issues pertaining to any of the primary cohort children. Its legal costs are properly
being met by SCC. I would wish at the outset to express my thanks to CAFCASS Legal for its
assistance. The burden which has fallen on each of the legal representatives in this case has been a
heavy one. The demands of preparing their respective cases against the time constraints imposed by
the court have been considerable. I would want each of them to know at the outset that I have been
assisted by their efforts.

C. The format of this hearing

9.

At this stage of these proceedings, I am not determining what went wrong with a view to some
overarching enquiry into responsibility for these breaches. As I shall explain, SCC has already
accepted primary liability for the key operative failings of its officers and employees. Whilst it is
important to highlight these failures in this judgment so that urgent steps can be taken to ensure that
further breaches do not occur which have the potential to jeopardise existing or future proceedings
and the lives of the children who are the subject of those ongoing proceedings, I am concerned only
with the ten cases before me. After detailed submissions from counsel as to the way forward at a case
management hearing on 13 and 16 July this year and a pre-trial review on 10 September 2021, it was
decided that, at this stage, I would hear no oral evidence from individual actors in the piece. I have
extensive written evidence in the form of statements and exhibits filed on behalf of the individual
professionals and decision-makers at the centre of this litigation. On behalf of SCC, Mr Goodwin QC
has prepared a document entitled “Concessions Document for Primary Cohort”. Whilst I heard
submissions on some aspects of that document, the admissions within it will form the evidential basis
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for many, if not most, of the court’s findings in relation to the legality of the placement orders which
are the subject of the declaratory relief which is sought. I shall come to the detail of its contents
shortly.

10.

Having completed my pre-reading before the case started as I indicated I would, I have heard detailed
oral submissions from all counsel over the course of the last week. In addition to a substantial volume
of case law and statutory material, I have also had lengthy written submissions from each of the
parties and CAFCASS Legal. Representatives from the press and media have been in attendance at
various hearings since this litigation commenced. I understand entirely why the concerns raised in
this case should have attracted the interest of the press. Transparency is essential in a case such as
this where there appears to have been such long-standing failure on the part of an organ of the state
in an area where Parliament has approved a strict framework of regulation. Whilst I have made
reporting restriction orders which prevent the naming of the local authority concerned at this stage of
the proceedings, I have made it plain that I intend to review that position once my judgment has been
handed down. SCC accepts that it should be named as the responsible adoption agency but seeks to
preserve its anonymity only for long enough to consider the next steps in terms of both the primary
and the wider cohort of children affected by its failings. Those next steps will require a careful
consideration of the consequences of this judgment for those children. It is only because I have
determined that, at this point in time, the interests and article 8 rights of those children and the
families who care for them, or have given birth to them, outweigh the article 10 rights of the press
that I have sanctioned anonymity for the time being. That anonymity is unlikely to survive the hand

down of this judgment.

D. How was this situation brought to light after such a prolonged period of procedural irregularity and

non-compliance by SCC ?

11.

These irregularities appear to have been discovered as a result of the diligence of a barrister who was
instructed in the context of different proceedings involving care and placement orders sought by SCC.
At the end of December last year (2020), a circuit judge made a placement order in the context of a
different set of care proceedings commenced by SCC during the course of which a decision had been
made to place a child for adoption. The mother, acting in person, applied for permission to appeal that
order. The single ground of her appeal against the placement order was that the judge had not
demonstrated in his judgment that adoption was the only option for one of two siblings. Both the local
authority (SCC) and the Guardian contested that ground. However, it was subsequently agreed that
the placement order should be set aside. The reason which underpinned this consensus was recorded
in a short judgment delivered by Peter Jackson LJ sitting with Males and Simler L]J in the Court of
Appeal on 21 May 2021: see Re N (Children) [2021] EWCA Civ 785.

12.
As his Lordship recorded in paragraph 5 of his judgment:

“It has transpired that there was a breach of the Adoption Agency Regulations 2005. At the time she
made her decision in this case, the Agency Decision Maker (“ADM”) did not have a health report from
the medical adviser as required by Regulation 15, or advice that no such report was required.
Furthermore, the Child Permanence Report did not include a medical summary prepared by the
medical adviser as required by Regulation 17. The local authority therefore intends to present M’s
case again to the ADM and thereafter to issue a new application for a placement order if the plan for


https://caselaw.nationalarchives.gov.uk/ewca/civ/2021/785

adoption is approved. We were told by [counsel for SCC] that it is content to withdraw its previous
application for a placement order on the basis that any fresh application was likely to be made in
about six weeks’ time. Bearing in mind the unfortunate history and the pressing need for a decision to
be made about M’s future, any longer period would be concerning. For her part, the mother is
concerned that she was not told about this issue sooner.”

13.
At paragraph 7 of his judgment, Peter Jackson L] said this:

“It is not every breach of regulations that will justify the upsetting of an otherwise regular order of
this kind: see Re B (Placement Order) [2008] 2 FI.R 1404. It appears that the breach of the
Regulations may not be restricted to this case and that it may become necessary for rulings to be
made by the High Court about the consequences in other cases. It would therefore not be right for us

to enter into any unnecessary discussion of that issue.”

14.

At paragraph 10 of his judgment, his Lordship confirmed that he was following the consensual route
put before the court on the basis of the agreement which had been reached between the parties and
consequently the judgment on appeal in Re N should not be taken to have any consequences or

implications for future decisions in other cases. That judgment was adopted by both Males and Simler

L]J.

15.

In parallel with that case and in my capacity as the Family Division Liaison Judge for the Western
Circuit, I was made aware on 29 April 2021 by one of the district judges sitting in Taunton that there
was a similar problem in another adoption case with which he was dealing. He transferred the case to

me. The issues in that case were identified as the following:-

(1)
whether the medical adviser had been formally appointed to her post in relation to the reports which

were required for the ADM pursuant to the AAR;

(ii)
whether that medical adviser had prepared a full health report for the Child Permanence Report;

(iii)
if not, whether the medical adviser had prepared a summary for the agency decision maker
confirming whether or not any further medical consideration/assessment of the child was required.

16.

With the agreement of the Designated Family Judge for Somerset, Her Honour Judge Ingham, I agreed
to list this case for directions in the wider context of the issues which were beginning to surface
within the legal department at SCC. Extensive investigations were by now underway within the
department into the number of cases which might be affected by these procedural irregularities. I
listed an urgent case management hearing on 14 May 2021 at which Mr Goodwin QC appeared to
represent SCC. It became apparent that these issues were deep-seated in terms of non-compliance
with certain aspects of the AAR over a significant period of time. That individual case was adjourned
on the basis that SCC would issue applications for declaratory relief on the basis of not only that case
but those affecting what we have since referred to as the wider cohort of children (which, for these
purposes, then included the primary cohort).
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17.

There were two further hearings which resulted in a substantive case management hearing over the
course of two days on 13 and 16 July 2021. By that stage there were before the court Part 18
applications in relation to the twelve children who were far enough down the road to the permanence
of adoption and whose adoptive placements were likely to be lost if consideration was not given
urgently to their situations. It was made clear at that hearing that nine out of the twelve children who
were the subject of the Part 18 applications did not have any health issues at all at the time of the
ADM'’s decision to approve their adoptive care plans. I made provision for the filing of evidence and
notification of the birth parents affected by the primary cohort applications. In relation to the wider
cohort of children I also required SCC to file further evidence in schedule form outlining its
compliance with AAR 2005. Having set up this urgent hearing in relation to the primary cohort
children, I directed that there would be a further case management hearing in relation to the other
children affected by these issues as soon as this judgment was handed down.

18.

The applications in relation to the individual primary cohort children were formally issued on 20 July
2021. They were joined as parties on 10 September 2021. It is those applications with which I am now
dealing.

E. The evidence before the court

19.
Within the material which has been placed before the court are statements from:

(1)
Claire Winter, the Agency Decision Maker for SCC acting as an adoption agency (‘ADM’);

(i1)

Julian Wooster, SCC’s Director of Children’s Services;

(iii)

Dr Carol Smith, SCC’s Adoption Medical Adviser (‘AMA’);

(iv)
Sarah Ashe, the designated nurse employed by the CCG with responsibility for ‘looked after’ children

and care leavers;

(v)

Jane Poore, a social worker employed as an agency adviser for SCC over a five year period from 2016
to 2021 whose role was to ‘quality assure’ the adoption agency’s processes and to collate all relevant
documentation for the ADM and medical adviser to consider;

(vi)
Mark Barrett, SCC’s Interim Strategic Improvement Lead who acted from time to time as an Agency
Decision Maker.

20.

In addition, Claire Winter and the other relevant agency decision makers have filed separate
statements in respect of each of the children who fall within the primary cohort group. She has filed
those statements in her capacity as the Agency Decision Maker for all but two of the children.
Exhibited to her statements are the various reports and other material which were available to her at
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the time she made her decisions to recommend adoption as the way forward for each of these
children. I shall need to consider this material in due course at a later stage of my judgment.

21.

Before turning to the extensive legal arguments advanced by the parties and by CAFCASS Legal, I
propose to start by setting out the relevant statutory framework of the primary and secondary
legislation which governs the placement and adoption procedure. I will then consider the approach
which appellate courts have taken on previous occasions in relation to breach and/or procedural
irregularity in this field of law. That will provide the context for the next stage which will be the
analysis of the separate legal arguments advanced by counsel on behalf of their respective clients in

the context of the available evidence and the response of CAFCASS Legal as Advocate to the court.

F. The Law

The Adoption and Children Act 2002

22.
Section 18 within Chapter 3 of the Adoption and Children Act 2002 provides as follows:-

‘18 Placement for adoption by agencies

1)

An adoption agency may -

(a)

place a child for adoption with prospective adopters, or

(b)
where it has placed a child with any persons (whether under this Part or not), leave the child with

them as prospective adopters,

but, except in the case of a child who is less than six weeks old, may only do so under section 19 or a

placement order.

(2)
An adoption agency may only place a child for adoption with prospective adopters if the agency is
satisfied that the child ought to be placed for adoption.

(3)
A child who is placed or authorised to be placed for adoption with prospective adopters by a local
authority is looked after by the authority.

(4)
If an application for an adoption order has been made by any persons in respect of a child and has not

been disposed of -

(@)
an adoption agency which placed the child with those persons may leave the child with them until an

application has been disposed of, but

(b)
apart from that, the child may not be placed for adoption with any prospective adopters.
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‘Adoption order’ includes a Scottish or Northern Irish adoption order.

()

References in this Act (apart from this section) to an adoption agency placing a child for adoption -

(a)

are to placing a child for adoption with prospective adopters, and

(b)
include, where it has placed a child with any persons (whether under this Act or not), leaving the child
with them as prospective adopters;

and references in this Act (apart from this section) to a child who is placed for adoption by an
adoption agency are to be interpreted accordingly.

(6)
References in this Chapter to an adoption agency being, or not being, authorised to place a child for
adoption are to the agency being or (as the case may be) not being authorised to do so under section

19 or a placement order.

(7)
This section is subject to sections 30 to 35 (removal of children placed by adoption agencies).’

23.

Before the 2002 Act, the placing of a child for adoption was by and large an administrative process for
a local authority or adoption agency. That process was undertaken in circumstances where the birth
parent(s) agreed, or where such placement had been authorised as part of a care plan in a care order,
or under the authority of a court order freeing a child for adoption. Sections 18 to 41 of the 2002 Act
now provide a statutory code or framework which regulates the circumstances in which a child can be
placed for adoption. The general effect under the current law is that:-

(1)
before a child can be placed for adoption, a parent must be fully engaged in the decision-making
process. This is achieved either by that parent giving consent to the adoption or by being provided

with the opportunity to contest the proposal for adoption through court proceedings;

(ii)

if the parent gives consent to a placement of his or her child for adoption, or if the court makes a
‘placement order’ which leads to an adoptive placement, the options open to a parent to reverse the
path to adoption or to challenge the subsequent adoption application are significantly reduced.

The rationale behind the change in the legislation is to accelerate the point on the continuum of
decision-making when a parent can challenge a local authority’s decision that adoption is the optimum
outcome for a child in its care based on global welfare considerations. The challenge must now come
before any adoption decision is made. In that way, the ability of a parent to challenge a child’s
placement, often months, or in some cases years, after the child had been moved to his/her new

family, was removed.

24.

In Re F (A Child) (Placement Order) [2008] EWCA Civ 439, [2008] 2 FI.R 550, Wall L] described the
four main objectives of the 2002 Act in these terms:-
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“[72] The 2002 Act reformed the law of adoption. It is not, I think, controversial to say that the 2002
Act had four main objectives. The first was to simplify the process. The second was to enable a crucial
element of the decision making process to be undertaken at an earlier stage. The third was to shift the
emphasis to a concentration on the welfare of the child; and the fourth was to avoid delay. Thus, in the
same way that good practice in planning for the future of children within the care system discourages
parents and relatives from putting themselves forward at the last moment to care for a child, the 2002
Act seeks to facilitate the adoption process once the critical stages of care and placement orders -
court proceedings in which parents are entitled fully to participate and in which the relevant decisions
are taken by a judge - have been passed.”

25.

Thus, the only two routes by which an adoption agency can secure authorisation to place a child for
adoption are (i) placement with parental consent (section 19 ACA 2002), or (ii) securing a placement
order (section 21). Once a child has been placed for adoption pursuant to a full and informed consent
given by a parent pursuant to section 19 of the 2002 Act, he or she will continue to be regarded as a
child ‘placed for adoption’ even if that parent subsequently has a change of mind: see section 19(4).
Once consent from a parent is forthcoming, the following potentially irrevocable consequences flow

from that consent:-

(1

a parent requires permission from the court to oppose any adoption application (section 47);

(it)

there is a restriction on that parent’s ability to apply for a child arrangements order (section 28(1));
(iii)

the parent’s ability to maintain contact with his or her child will be decided by the adoption agency or

a court (section 26);

(iv)
the adoption agency acquires parental responsibility for the child as do the prospective adopters once
the child has been placed (section 25); and

(v)
there are restrictions on that parent’s ability to require removal of their child from the placement and/
or return of the child (sections 30 to 35).

26.
Section 21 of the 2002 Act sets out the way in which ‘placement orders’ operate:-

‘21 Placement orders

(1)
A placement order is an order made by the court authorising a local authority to place a child for
adoption with any prospective adopters who may be chosen by the authority.

(2)

The court may not make a placement order in respect of a child unless -

(a)

the child is subject to a care order,
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(b)
the court is satisfied that the conditions in section 31(2) of the 1989 Act (conditions for making a care

order) are met, or

(c)

the child has no parent or guardian.

(3)
The court may only make a placement order if, in the case of each parent or guardian of the child, the

court is satisfied -

(@)
that the parent or guardian has consented to the child being placed for adoption with any prospective
adopters who may be chosen by the local authority and has not withdrawn the consent, or

()

that the parent’s or guardian’s consent should be dispensed with.
This subsection is subject to section 52 (parental etc. consent).

(4)
A placement order continues in force until -

(a)
it is revoked under section 24,

(b)
an adoption order is made in respect of the child, or

(c)
the child marries, forms a civil partnership or attains the age of 18 years.

‘Adoption order’ includes a Scottish or Northern Irish adoption order.’

27.

A court will only make a placement order under section 21 if that step can be justified on the basis of
having given paramount consideration to the child’s welfare throughout his or her life and having
regard to the other matters in the welfare ‘check list’ set out in section 1 of the 2002 Act. Once a
placement order has been made, the local authority or adoption agency has the ability to regulate or
control contact with the birth parents or extended members of the child’s birth family and a parent
will require the court’s permission to oppose a formal adoption application. In addition, unless and
until there is an application to revoke the placement order, the local authority is entitled to proceed
with placing the child for adoption.

28.

Section 22 of the 2002 Act makes specific provision for how an application for a placement order is to
be made by a local authority acting as an adoption agency. The procedure is governed by Part 14 of
the Family Procedure Rules 2010. Rule 14.11 makes provision for reports to be provided in a form
prescribed by PD14C which builds in the provisions of the AAR. Very often the application for a
placement order will be made in the context of ongoing care proceedings. Section 24 provides for the
revocation of placement orders. Section 24(2) prohibits a birth parent from applying to revoke an

order unless he or she has the court’s prior permission to make the application or the child has not yet
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been placed for adoption. Before permission can be given, a court has to be satisfied that there has
been a change in circumstances since the placement order was made: section 24(3). Since none of the
birth parents of the primary cohort children has sought to make representations at this hearing, and
none has sought to revoke the original placement orders, I need not say any more about this aspect of
the statutory code.

The Adoption Agencies Regulations (‘AAR’) 2005

29.

The primary legislation embodied in the 2002 Act is underpinned and supported by the Adoption
Agencies Regulations 2005 which came into effect on 30 December 2005 and apply only in England.
The AAR 2005 set out detailed requirements imposed on an adoption agency in carrying out its
functions. For these purposes, the Regulations apply whether an adoption agency is a local authority
or a registered adoption society (i.e. a voluntary organisation which is registered as an adoption
agency under Part 2 of the Care Standards Act 2000: see section 2(1) of the ACA 2002).

30.

In terms of making arrangements to conduct adoption work, Part 2 of the AAR mandates the
constitution of the administrative infrastructure and the appointment of various key individuals who
will have important functions within that infrastructure. For the purposes of this case, the key
provisions are regulations 8 (appointment of an agency adviser and a medical adviser), 15
(requirement to obtain information about the child) and 17 (requirement to prepare a child’s
permanence report). The AAR provide a substantial regulatory framework as to how an adoption
agency is to conduct its business in terms of its statutory functions under the ACA 2002. It runs to 47
separate regulatory provisions divided into eight separate parts including five lengthy schedules. It is
supported by statutory guidance embodied in a separate document issued by the Department of
Education in July 2013. That document runs to 378 pages. It is prefaced by this summary
introduction:-

“This is statutory guidance from the Department of Education. This means that recipients must have
regard to it when carrying out duties relating to the adoption of children and the recruitment and

support of adopters in England.

..... The guidance explains the content of regulations made under the Adoption and Children Act 2002,
and the duties and responsibilities that they place on adoption agencies.

This guidance is issued under Section 7 of the L.ocal Authority Social Services Act 1970 which

requires local authorities in exercising their social services functions, to act under the general
guidance of the Secretary of State. This guidance must be complied with by local authorities when
exercising these functions, unless there are exceptional reasons which justify a departure.

The guidance applies to England only and should be read by everyone involved in the adoption of
children - especially children’s social workers - and those who work with adopted adults and birth
families.”

31.
The rationale for compliance is perhaps best distilled in paragraphs 2.15 and 2.16 of the statutory
guidance in these terms:-

“2.15 Because adoption, unlike any other permanence option, involves the ending of a child’s legal

relationship with their parents and family and the creation of a lifelong relationship with new parents,
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the Act and the AAR lay down particular procedures to be followed. Not only does the Act require the
court to finalise the adoption process through the making of an adoption order (if that is the right
decision for the child), but AAR 19 also requires the local authority’s decision maker to decide
whether the child should be placed for adoption after the procedures set out in AAR 12 - 18 have been
complied with. A decision at the child’s statutory review that adoption should be the plan for the child
is therefore only the first of many steps in the adoption process, which will lead - subject to the
scrutiny of the plan in accordance with the AAR - to a formal ratification of the plan for adoption
under AAR 19.

2.16 These procedures constitute a safeguard for both the child and the parents, but it is important
that compliance with them does not lead to unnecessary delay in securing the child’s future. The steps
that have to be taken in accordance with AAR 12-19 and this part of the guidance should not be
considered in isolation, or as sequential steps. The key duties of the adoption agency under AAR 12-19
consist of:

providing information and counselling to the child and parents (and other family members as

appropriate);

gathering information (including the wishes and feelings of the child and parents) needed to complete
the CPR [the child permanence report];

referring the report to the agency’s decision-maker or panel ....; and

making a decision whether the child should be placed for adoption.”

32.

The statutory guidance goes on to make it plain that the gathering of information is a continuous
process (para 2.17). That information will often inform a ‘twin-track’ process which allows for parallel
planning from an early stage. It stresses that the work which needs to be done to gather information
will have begun from the time of the initial assessment and it will continue with the core assessment
and the further ongoing assessments which form part of the review process. As para 2.18 makes clear,
“the compilation of the CPR itself is not a fresh piece of work, but for the most part a bringing
together of information that has been gathered already over a period of, probably, several months at

least”. [emphasis provided]

33.

I set out below the content of regulation 7 (which concerns the structure of the arrangements which
should be put in place) and the two regulations (15 and 17) which are central to this court’s
determination of the lawfulness of the primary cohort children’s placement orders. It is the breach of
these two regulations which call into question the lawfulness of the primary cohort children’s

placement orders.
“7. Adoption agency arrangements for adoption work

An adoption agency must, in consultation with such persons in the central list as the agency considers
appropriate and, to the extent specified in regulation 8(4) with the agency’s medical adviser, prepare

and implement written policy and procedural instructions governing the exercise of the functions of
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the agency and an adoption panel in relation to adoption and such instructions shall be kept under
review and, where appropriate, revised by the agency.”

I pause at this point to record that SCC has thus far failed to provide the court with any written policy

and/or instructions.
“15. Requirement to obtain information about the child

(1)
The adoption agency must obtain, so far as is reasonably practicable, the information about the child
which is specified in Part 1 of Schedule 1.

(2)
Subject to paragraph (4), the adoption agency must -

(@)
make arrangements for the child to be examined by a registered medical practitioner; and

(b)

obtain from that practitioner a written report (“the child’s health report”) on the state of the child’s
health which shall include any treatment which the child is receiving, any need for health care and the
matters specified in Part 2 of Schedule 1,

unless the agency has received advice from the medical adviser that such an examination and report

is unnecessary.

(3)

Subject to paragraph (4), the adoption agency must make arrangements -

(@)
for such other medical and psychiatric examinations of, and other tests on, the child to be carried out

as are recommended by the agency’s medical adviser; and

()

for written reports of such examination and tests to be obtained.

(4)
Paragraphs (2) and (3) do not apply if the child is of sufficient understanding to make an informed

decision and refuses to submit to the examinations or other tests.”
“17. Requirement to prepare child’s permanence report

(1)
The adoption agency must prepare a written report (“the child’s permanence report”) which shall

include -

(@)
the information about the child and his family as specified in Parts 1 and 3 of Schedule 1;

(®)
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a summary, written by the agency’s medical adviser, of the state of the child’s health, his health
history and any need for health care which might arise in the future;

(c)

the wishes and feelings of the child regarding the matters set out in regulation 13(1)(c);

(d)
the wishes and feelings of the child’s parent or guardian, and where regulation 14(4)(a) applies, his
father, and any other person the agency considers relevant, regarding the matters set out in

regulation 14(1)(c);

(e)

the views of the agency about the child’s need for contact with his parent or guardian or other relative
or with any other person the agency considers relevant and the arrangements the agency proposes to
make for allowing any person contact with the child;

®

an assessment of the child’s emotional and behavioural development and any related needs;

(9)
an assessment of the parenting capacity of the child’s parent or guardian and, where regulation 14(4)
(a) applies, his father;

(h)

a chronology of the decisions and actions taken by the agency with respect to the child;

(1)

an analysis of the options for the future care of the child which have been considered by the agency
and why placement for adoption is considered the preferred option; and

()

any other information which the agency considers relevant.

The remaining subsections concern cases that may or may not be referred to the adoption panel and

this issue does not arise in this litigation.
G. Concessions in relation to breach of procedural requirements made by SCC

34.

In this case, the non-compliance with aspects of the AAR and thus the procedural irregularities which
call into question the legal validity of the placement orders made in respect of the primary cohort
children concern breaches of Articles 15 and 17. There is also a factual issue about compliance with
Article 8 in terms of the formal appointment of Dr Carol Smith as Agency Medical Adviser for SCC.
These procedural irregularities must now be considered in the light of the re-amended Concessions
Document which records SCC’s current position in terms of its breaches. A copy of that document in
its final form is appended in full as a separate Annex to this judgment. I summarise the key

concessions below:-

(1)
Breach of Article 15

failing to make arrangements for each child to be examined by a doctor;



failing to obtain from that doctor a written health report or alternatively to obtain advice from the

medical adviser that such an examination and report was unnecessary.

(i1)
Breach of Article 17

failing to prepare a written report (CPR) which included a summary written by the medical adviser of
the state of each child’s health, his/her health history and any need for health care which might arise
in the future. It appears that in some cases a fully updated child permanence report for the relevant
child may only have been prepared by SCC at the point when placement proceedings were issued. In
these instances, no such report was prepared for the purposes of the ADM’s earlier decision to
proceed to recommend adoption as the appropriate outcome for these particular children 2 . There
remains an issue as to whether or not these CPRs were, in each instance, served on the children’s

Guardians;

failing to make a direct request of Dr Smith (the agency medical adviser) to determine the necessity
of, or need for, the child to be examined with a view to the preparation of a health report or to draft a

regulation 17 summary.

35.

In relation to these breaches, Claire Winter, the agency decision maker, accepts that she was unaware
of the need or requirement laid out in regulation 15 to consult Dr Smith, the medical adviser, in order
to seek her opinion as to whether or not a fresh report was required for each individual child in
circumstances where she, Ms Winter, was already in possession of medical / health information in the
form of earlier reports which were available to her on the children’s files. Ms Winter also accepts that
she was unaware of the requirement in regulation 17 for the medical adviser to prepare a separate
health summary for inclusion in the CPR. She had assumed, wrongly, that the initial health
assessments (IHAs) on each child’s file prepared on their reception into care were sufficient for these
purposes. Where the individual child had no discernible health conditions and appeared to be
perfectly healthy, she did not seek the advice of Dr Smith in relation to the need for further reports.
She confirms in her written evidence that she believed, wrongly, that if Dr Smith had any concerns
that the information contained in the previous health assessments was inadequate, the doctor would
have alerted her prior to the ADM decision. It is accepted by SCC as the adoption agency that, after
2018, there were no formal requests made to Dr Smith to prepare medical summaries despite the fact
that the job description for the medical adviser from 2019 onwards included the provision of medical

summary reports.

36.

In this case, as the evidence shows, nine out of the original twelve children captured within the
primary cohort group in these proceedings were the subject of full initial health assessments (IHAs)
prior to the ADM’s decision. Those assessments were available to Ms Winter when she made her
decisions in relation to each child within this group. I shall need to consider the information contained
within those assessments in due course. At this stage, it is of note that the use of IHAs is specifically
covered by the 2013 Statutory Guidance in these terms:

“Health assessment



2.54 If the child is already looked after, there will have been a health assessment under regulation 7.1
of the Care Planning, Placement an Review (England) Regulations 2010 and a report of this
assessment in accordance with those regulations. Once the agency is considering adoption for the
child, it should immediately consult its medical adviser to ascertain whether the health information
already obtained is sufficient, and sufficiently up to date, to fulfil the requirements of the regulations
and the need for full information for the child, the adoption panel/decision-maker and the prospective
adopter.

2.55 Where a new health assessment is needed, this should be organised in sufficient time to allow the
medical adviser to complete their part of the CPR. Delay in commissioning any necessary examination
and further report could make it impossible to comply with the timescales for the completion of the
CPR. If the agency does not have parental responsibility for the child, and the child is too young to
consent on their own behalf to a health assessment, the consent of a parent or guardian will be
needed. The cooperation of parents will also be needed to obtain the fullest possible information about
the health history of the child (including prenatal and neo-natal health) and family. AAR 15.4 provides
that if the child is of sufficient understanding and refuses to submit to medical examinations or tests
the adoption agency is not obliged to make arrangements for these.”

37.

The case advanced by SCC as the adoption agency in this case is that any gaps in the children’s health
reports (for example, in relation to their immunisation history which had not been updated in some
cases) were not material to the merits of the ADM’s decision to place that child for adoption. For the
purposes of the declaratory relief in relation to the lawfulness of the placement orders which is the
subject of these Part 18 proceedings, Mr Goodwin QC submits on behalf of SCC that the two
paragraphs which I have set out above from the 2013 statutory guidance place the emphasis on the
sufficiency and substance of the information in the reports available to an agency decision maker
rather than the form of those reports. It is not suggested that medical evidence is irrelevant to the
exercise of its functions since this constitutes an integral part of the child’s background. SCC does
assert that the absence of aspects of the medical evidence would not in itself prevent the ADM from
deciding that a child should have the opportunity to be placed for adoption given that any potential
adopters would be provided with a full and complete picture of the child’s health in the form of the
pre-adoption medical report which would be available prior to matching.

38.
In terms of compliance, it is accepted by SCC that these deficiencies and the breaches of Articles 15
and 17 were not picked up by its legal department or by any of its social workers and/or team

managers.

39.

By way of overall concession in relation to its decision-making processes, SCC accepts that there were
“significant systemic failures” and that, accordingly, those processes were flawed. It acknowledges
that Dr Smith, as the agency medical adviser, was often placed under time pressure to perform her
various functions from the very outset of her appointment to that role. That time pressure arose in
part as a result of what are referred to as “commissioning gaps”, in other words a failure to put in
place sufficient resources to enable her in a timely way to undertake her statutory functions.

40.
As to the effect of these failures on the children who are at the centre of this litigation, SCC accepts
that each child has been materially affected by the breaches which has left this primary cohort in a
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state of stasis since these matters came to light in April 2021. It is acknowledged that their prospects
of permanency have been placed at risk as a result. It accepts that this litigation would have been

entirely unnecessary if there had been full compliance with the AAR.
H. The appointment of Dr Carol Smith as Agency Medical Adviser

41.

Before turning to look at the existing jurisprudence in relation to the effect of these acknowledged
breaches, I propose to deal with the separate issue of whether or not Dr Smith was formally appointed
as the Agency Medical Adviser in compliance with regulation 8 AAR. In particular, it is important to
establish whether that formal appointment was in place and continuing during the period when Claire
Winter, as the ADM, made her decisions in respect of each of the primary cohort children that they
should be placed for adoption.

42.

Regulation 8 AAR deals with the requirement to appoint both an agency adviser and a medical
adviser. The agency adviser must be a social worker with at least five years’ relevant post-qualification
experience and relevant management experience: reg 8(2). In this case we know that Jane Poore was
appointed to this role by SCC. Her functions included the giving of advice to adoption panels. She was
also responsible for the constitution of those adoption panels and for the training of the individual
panel members. Ms Poore acted as a point of liaison between SCC, in its function as an adoption
agency, and the various adoption panels.

43.

Regulation 8(3) requires an adoption agency to appoint at least one registered medical practitioner as
its agency medical adviser. One of the functions of that AMA is to oversee the arrangements for access
to, and disclosure of, health information which is required or permitted by virtue of AAR: reg 8(4).
There is a statutory duty to consult the AMA in relation to that health information. Part 2 of Schedule
1 to the AAR deals with ‘Matters to be included in the child’s Health Report’.

44.
The 2013 Statutory Guidance issued by the Department of Education provides a list of the various
functions of the AMA: paragraphs 1.6 and 1.7. Paragraph 1.7 provides in terms as follows:-

“Where a case is being presented to the adoption panel, the medical adviser must advise the adoption
panel clerk whether to send to the adoption panel the child’s health report, other medical and
psychiatric reports, and health information about the child’s birth parents. Where a child’s case is not
being referred to the adoption panel but direct to the decision-maker, the medical adviser should be
ready to answer any medical question arising from their written summary or other papers asked by
the decision-maker.”

45.
In relation to the formal appointment of the AMA, paragraph 1.8 of the statutory guidance says this:-

“It is recommended that the agency make arrangements for the appointment of its medical adviser
with a local clinical commissioning group’s designated doctor for looked after children. Each group
should appoint such a designated doctor to assist it to fulfil its responsibilities as a commissioner of
services to improve the health of looked after children. The designated doctor is likely to be a senior
paediatrician with substantial clinical experience of the health needs of looked after children. In some
circumstances, the designated doctor may also be able to fulfil the role of the medical adviser.



Alternatively, the designated doctor should be able to recommend another doctor to become the
agency’s medical adviser. A VAA [voluntary adoption agency] may seek advice from a group’s

”

designated doctor on arrangements for the appointment of a medical adviser. ......

46.

Here there is no document evidencing the appointment of Dr Smith as the AMA whether by letter or
otherwise. She has confirmed in her written statement dated 3 August 2021 that she was appointed to
her role as the AMA for SCC on 15 August 2014. She states that she is fully up to date with the
required annual appraisal and revalidation procedures, her next revalidation date being 15 December
2023. It is clear from her curriculum vitae (paragraph 2: “Paediatric Experience”) that she is well-
qualified for the role. Her predecessor in the role of ADM was Dr Sarah Kelly who retired in August
2014. Dr Kelly had worked with Dr Smith at a local hospital in Taunton where Dr Smith continues to
be based. As far as the formalities of Dr Smith’s appointment to the role of AMA are concerned, it
appears that she was one of two candidates identified for the role as part of progression planning for
Dr Kelly’s retirement. She was formerly interviewed for the role by Dr Louise Newbury who was the
consultant paediatrician and clinical service lead for paediatrics in the hospital in August 2014. Dr
Smith confirms that she was appointed to the role of ADM at the conclusion of the interview and
subsequently underwent a period of induction prior to succeeding Dr Kelly in August 2014 on her
retirement from the profession. She has provided a full account of that induction training in her

witness statement.

47.

In this context, Claire Winter has a dual role. In addition to her role as ADM, she is also the Deputy
Director of Children’s Services in Somerset. Exhibited to her written statement dated 29 June 2021 is
a run of contemporaneous emails about Dr Smith’s induction into her adoption role. In one of those
emails, written by a senior member of the NHS team to Dr Louise Newbury and dated 4 March 2014,
she asks Dr Newbury to arrange a meeting with Dr Smith “to look at her job plan from August [2014]
so she can plan to take over Sarah’s A&F 3 role”. Ms Winter confirms that Dr Smith’s new role would
be reflected in her annual job plan from that time onwards in accordance with standard NHS practice.
It was not usual or necessary for a formal letter of appointment to be issued. The job plan produced in
2014 is not available to the court because of what is referred to as “a change in HR IT systems since
the appointment was made”. The chronology suggests that Dr Smith’s appointment to the role of AMA
was confirmed by 4 March 2014 even though she did not take up the post until some five months later.
In the run of contemporaneous emails which I have seen, there is specific confirmation that she was to
take over from Dr Kelly with effect from August 2014 (“Yes Carol is taking this part over from Sarah -
plan away !”). Within the material provided to the court is a letter dated 30 June 2014 requesting from

Dr Smith the information required for completion of the ‘Disclosure and Barring Service form’.

48.

Following that appointment, Ms Winter organised part of Dr Smith’s induction programme, sanctioned
her security access to County Hall and approved the provision of official SCC IT equipment in order to
enable her to discharge her role as medical adviser. It seems to me that this course of conduct on the
part of Ms Winter in the context of her wider role as Director of Children’s Services is reliable
evidence of a formal appointment of Dr Smith to her new role. One has to ask why any of these steps

would have been taken if she had not been appointed to the role?

49.



Significantly, the Adoption Agency Adoption Annual Reports for 2014 and 2015 both make specific
reference to Dr Smith’s appointment as “replacement” for Dr Kelly with “a handover process

commenced in June 2014”. These are official reports signed off by an independent panel chair.

50.

There is nothing in the AAR or the Statutory Guidance which makes provision for any formalities in
terms of the manner of appointment of an AMA. I have not heard oral evidence from Dr Smith herself
but there is no challenge from any quarter in relation to her evidence or the facts to which she and
others have deposed. In the circumstances I have come to a clear view that Dr Smith was indeed
formally appointed to the role of the adoption agency’s medical adviser and that her appointment took
effect from 15 August 2014. I am also satisfied that she has continued in that role to the present time.
In these circumstances, I find that SCC as an adoption agency in not in breach of its obligations under
regulation 8(3) AAR.

L.
Applicable legal principles relating to adoption as established in previous authorities

51.
The ethos which permeates the decision-making process in relation to adoption is the need for care

when analysing adoption as a permanency option.

52.

Welfare is paramount in any decision which concerns the court’s assessment of whether a child should
be placed for adoption. In the well-known case of Re B-S (Children) (Adoption: Application of S 47(5))
[2013] EWCA Civ 1146, [2014] 1 FLR 1035, Sir James Munby P set out on behalf of the full Court of
Appeal the correct approach to the welfare determination. Relying on the recent guidance given by
the Supreme Court in Re B (A Child) [2013] UKSC 33, [2013] 2 FLR 1075, the President emphasised

the following principles:-

(1)

whilst the child’s interests are paramount, a court must never lose sight of the fact that those
interests include the right to be brought up by his or her natural birth family. It is only in
circumstances where the overriding requirements of the child’s welfare make that impossible that the
court will consider the route of adoption;

(i1)
the court has an obligation to consider all available options alongside that of adoption (where that is

an appropriate option) before reaching a final decision on what is right for this particular child;

(iii)

any assessment of whether or not a natural parent can provide what is often referred to as “good
enough care” must take full account of the assistance and support which a local authority can offer to
that parent.

53.

The decision-making process itself engages the parents’ Article 8 rights to respect for a private and
family life and thus a ‘proportionality evaluation’ is required as part of the process. As Re B-S tells us
in clear terms, the court must be provided by the local authority with solid evidence of all the realistic

options and a clear analysis of the arguments for and against each option.

54.
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In relation to the children in the primary cohort in this case, rehabilitation to the birth parents or a
placement within the extended family were not considered to be realistic options in any of the cases.
As we shall see, in some of the individual cases, the parents had consented to the making of
placement orders knowing that adoption orders would be likely to follow a successful matching
process.

55.

The obvious advantages for a child of adoption as opposed to long-term fostering have long been
recognised by both child care professionals and the courts. It provides a child with the security and
permanence of a family of his own with parents who are in parental control. The commitment of an
adoptive placement is very different from that of a local authority foster carer (however good his or
her proven track record). The ‘permanence’ of a child who is subject to a local authority care order is
at risk in the event of an application by parents for the discharge of that order. In contrast, once an
adoption order is made, it is made for all time. Once an adoption has been sanctioned by the court,
routine life is fundamentally different for a child. He or she is a child in a new family just like any
other child. The rhythm of his or her daily life no longer includes statutory medical and other reviews
and social workers are likely to disappear from view. Perhaps of greatest importance is the fact that
the child achieves an enduring sense of ‘belonging’ which is unlikely to be achieved in the context of
long term fostering. Thus permanency, predictability and the enduring quality of an adoptive
placement are all important features to be weighed in the balance: see Re H (Adoption: Parental
Agreement) (1982) 3 FLR 386 per Ormrod L] at 388, Re V (Children) [2014] 1 FL.R 1009 per Black L]
at para 96, and Re LRP (Care Proceedings: Placement Order) [2014] 2 FL.LR 399 per Pauffley J at para
39.

56.

However, because adoption represents such a fundamental step in any child’s life, proper scrutiny of
the process of decision making is an essential and elementary safeguard not only for the child
concerned and his or her birth parents but also for society at large. It is also vitally important that
prospective adopters have full confidence in the system and know that they can rely on the
information which they are given about a child to be accurate and complete. The decision to adopt
and the commitment which adoptive parents make to a child or children whom they propose to make
their own is very significant. Adoption creates a legal and lifelong bond between a child and his
adoptive parents: it is a decision which needs to be fully informed for reasons which are too obvious to
state. Since the making of a placement order operates as a legal platform for the move to matching
and placing a child with an adoptive family, the lens of scrutiny must fall equally on that stage of the
process.

57.

The appellate courts have not shied away from setting aside placement orders where serious errors
have been identified in this field of decision making for children. Re B (Placement Order) [2008]
EWCA Civ 835, [2008] 2 FLR 1404 (cited above) was one such case. It concerned the failure of the
adoption agency to ensure that important information in the form of three expert reports was factored

into the decision making process of an adoption panel. In that case decisions were being taken in
relation to three children aged 9, 7 and 4 years old. The local authority’s final care plan was for
adoption or, if this was not possible for the two elder children, care outside the birth family. The three
expert reports had been prepared by a consultant paediatrician, a consultant child and adolescent
psychiatrist and a clinical psychologist who was responsible for assessing the parents who wished to
keep their children. Not only were these reports withheld from the adoption panel but the adoption
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agency failed to provide even a proper summary of the detailed information contained within them in
breach of the requirements of the 2002 Act and the AAR 2005. To make matters worse, a number of
views were incorrectly ascribed to the child and adolescent psychiatrist. In particular, the adoption
panel had been informed that he explicitly supported the separation of the sibling group in separate
placements. As a result, the panel supported the making of a placement order with a view to adoption
for the youngest child. That recommendation was accepted by the local authority decision maker in
what was described as “a brief unminuted meeting”. The application for the placement order was
listed before a recorder. He was told about the failure to provide what was obviously crucial
information to the panel and the manner in which they were misled in relation to the expert evidence.
The recorder heard oral evidence from the three experts and determined that, although there had
undoubtedly been procedural irregularities, they had been remedied during the hearing. He made
care orders in respect of all three children and a placement order in respect of the youngest. In the
context of a subsequent appeal by the parents, the local authority conceded it had made “a serious
error” but argued that it was in the children’s best interests for the adoption to proceed.

58.

Wall L delivered the leading judgment. The appeal against the care orders was dismissed but the
placement order was set aside notwithstanding that the youngest child whom it affected had by this
stage been matched and placed with prospective adopters. During the course of argument, the Court
of Appeal had received submissions from both CAFCASS and BAAF 4 . The court accepted that the
local authority and its decision maker had not acted in bad faith in recommending adoption but had
made a serious error of omission. The absence of the three expert reports was not only a material
error: it was crucial in the process of decision making. The reports contained important information
which was vital to that process. The recommendation which resulted was fundamentally flawed and
could not be rectified retrospectively by that evidence being heard in a different forensic process such
as that undertaken by the recorder. At paragraph 10 of his judgment Wall L] stressed the need for
compliance with the statutory process which provided the framework designed by Parliament to
ensure that errors were not made. His Lordship said this:

“.... this appeal has served to highlight, once again, the supreme importance and sensitivity both of
adoption itself as a concept, and of placement order proceedings under the 2002 Act. It has also
served to highlight the critical importance of good practice in the legal processes leading to the
institution and hearing of such proceedings, and the necessity of ensuring that the integrity of the
process is respected. To put the matter in a slightly different way: Parliament, in the 2002 Act and the
consequential Regulations has laid down a careful process which has to be followed before placement
and adoption orders can be made. That process must be respected and scrupulously implemented. In
the instant case, it was not.”

59.
Later, in paragraph 70, his Lordship said this:

“.... I do not think that the framework laid down by Parliament can be bypassed or short-circuited. ...
An application for a placement order cannot properly be made by an adoption agency unless the
agency decision maker is satisfied that the child in question should be placed for adoption, and
Parliament has laid down that the decision maker cannot be so satisfied unless he or she has properly
considered the recommendation of the AAP > . It must follow, in my judgment, that if the decision of
the AAP is flawed in any material respect then the decision maker cannot properly consider the
recommendation, and thus cannot be satisfied - in accordance with the process laid down by
Parliament - that the child in question should be placed for adoption.” (my emphasis)
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60.

Re B was decided before the legislative changes were made which ‘stream-lined’ the process of
decision making to which I have referred above. In the cases with which I am dealing, there was no
requirement for reference to an adoption panel prior to the ADM’s decision. The evidence before the
court in Re B established that the agency decision maker in that case had reached her final
recommendation after giving due consideration to the panel recommendation. Significantly, she had
no opportunity to exercise a fully informed independent judgment of her own in Re B because she
accepted in evidence that she had never seen one of the reports central to that case which had been
prepared by a very well known and respected consultant psychiatrist. It follows that neither she nor
the recorder at first instance could have known whether or not this important and (as the Court of
Appeal accepted) highly material information might have led her (as the agency decision maker) or
the adoption panel to reach a different conclusion as to outcome. The purpose of the legislative
framework in this respect is to ensure that all relevant and material information is placed before the
decision maker in order to ensure that proper consideration can be given to each child’s particular
circumstances and best interests before the draconian step of permanent and legal separation from

his or her birth family is reached. That plainly was not what happened in Re B.

61.

Wall L] made it clear that, where there was a material omission in the process which led to decision
making by a local authority or adoption agency, the route of retrospective decision making was not
open to a court. In Re B, he held that the recorder could not substitute his own decision as a judge for
that of the agency decision maker on the basis that he had heard expert evidence in order to address
the significant unfilled space which clearly existed when both the panel and the decision maker
recommended placement for adoption.

62.

The course which Wall L] endorsed at the conclusion of the appeal in Re B was a referral back to the
adoption panel and agency decision maker for reconsideration of their recommendation in the light of
all the information, including the “significant” material which was contained in the expert reports. If
the decision remained that placement for adoption was in the children’s best interests, a fresh
application for a placement order could be put before the court.

63.

The judgment in Re B contains essential guidance as to the fundamental importance of ensuring that
the fullest possible information is available during the decision making process in respect of each
child who makes the journey through public law proceedings into the permanence which adoption
delivers. The regulations underpin the need for accurate reports and information precisely because
this is the information which will inform the vital stage of decision making by the ADM. It is also
information which will subsequently inform the adopted child who seeks to understand his
background and family circumstances in the future. It is information which will inform the matching
process and upon which potential adopters will rely both to inform their decision as to whether or not
to proceed and in reaching an understanding of the particular needs of their child as he or she
develops physically, emotionally and psychologically in their care. In Re B Wall L] concluded that the
decision which was taken was no more than a “simple rubber stamp” exercise imposed by the Director
of Social Services who had no real knowledge of the case and who made the decision on the basis of
inaccurate information which was supplied to the panel. His Lordship made important

recommendations which were designed to ensure that material information concerning a child’s



health for the purposes of compliance with Regulation 17 should be properly disseminated to panel
members in advance of a panel meeting. At paragraph 84 he said:

“The essence of the guidance, in my judgment, must be that panel members should be fully and
properly aware of all the available material relevant to their decision. It will plainly be a matter of
judgment for the local authority medical adviser to the panel in each case to decide whether or not
panel members need to read any expert report, or whether or not a summary of it will suffice. There
is, however, a clear duty on the local authority which is conducting the care proceedings to ensure
both that all relevant material is available to the Panel, and that the material placed before it is
accurate. As important, it seems to me, is the proposition that the decision to proceed to apply for a

placement order is properly made, and minuted.”

64.

The obligation on SCC in this case as an adoption agency to place a case before its adoption panel no
longer applied because of changes to the law but in my judgment the observations made by Wall L] in
relation to the need for accurate and up to date information will continue to apply to any decision
taken by its agency decision maker. In this context, sufficiency and materiality are key because
without those elements any decision reached is likely to be flawed and unreliable. It is not difficult to
see why the Court of Appeal in Re B found itself unable to uphold the placement order given that it
was made on a fundamentally flawed basis in ignorance of important information which was likely to

be highly material to the decision making process.

65.

During the course of submissions I was referred to another first instance case where the judge was
highly critical of a local authority’s failure to comply with the AAR: see London Borough of Bexley v B
[2020] EWFC B2. In that case the placement order had not been made. The defects in the procedure
related principally to the child’s permanence report and flagrant breaches of regulation 17 as well as
others. In paragraphs 90 to 104 HH]J Lazarus set out a catalogue of deficiencies including a failure
properly to set out within the body of the report a sufficient forensic analysis of the options available
for the child. Some options were completely ignored and others insufficiently considered. These
serious deficiencies had led to questions being raised about the qualifications of the author of the
report (paragraph 94). Furthermore the agency decision maker in that case was found to have made
her decision from the foot of incomplete information based on “manifest failures”. There had been a
fundamental lack of analysis in the decision making process itself. As the judgment records in
paragraph 107, the ADM had failed to identify any arguments for or against adoption or long-term
foster care and gave as the reason for her decision nothing more than the child’s age. The sole reason
for that decision was said to be based upon “an orthodoxy or set policy based on age alone” and
showed the local authority had failed even to consider alternative options. None of the other factors in
the welfare check list had been considered, nor the value to the child of any continuing relationship

with her siblings or wider family members.

66.

The importance of complying with the requirements of the AAR has been stressed in a number of
other cases including Re S (Children) (Adoption proceedings: Guidance on placement order
proceedings) [2014] EWCA 601 and ZH v HS, MO and others [2019] EWHC 2190 (Fam) (a decision
concerning the revocation of an adoption order). In Re S, Ryder L] stressed the importance of
compliance with the AAR. That case did not concern placement orders because, in the context of
ongoing care proceedings, the local authority’s agency decision maker had not made the decision

which would have been necessary to allow such proceedings to be issued. Ryder L] remarked that
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there was no reason in that case why the local authority could not have obtained such a decision so as
to enable placement proceedings to run concurrently with the care proceedings. At paragraph 28, he
said this:-

“A concurrent hearing of care and placement order applications also helps to prevent the error of
linear decision making because the court has all of the evidence about the welfare options before it.
Indeed, I would go further: in order for the agency decision maker to make a lawful decision that the
children be placed for adoption, the Adoption Agencies Regulations 2005 (as amended) must be
complied with. For that purpose, the agency decision maker has a detailed “permanence report”
which describes the realistic placement options for the child including extended family and friends.
The report describes the local authority’s assessment of those options. When a decision is then made
by the agency decision maker it is based on a holistic non-linear evaluation of those options. That
decision leads to evidence being filed in placement order proceedings. It is good practice for that
evidence to include the permanence report used by the agency decision maker, the record or minute
of the decision made and a report known as an “annex A” report which is a statutory construct which
summarises the options and gives information to the court on the suitability of the adoptive
Applicants. All of this permits the court to properly evaluate the adoption placement proposal by

comparison with the other welfare options.”

67.

Thus, whilst stressing the mandatory nature of the AAR 2005, Ryder L] did not say that any and every
breach would be fatal to a lawful decision to place a child for adoption. He said nothing which
represented a departure from the careful reasoning of Wall L] in Re B which I have set out above.
What Ryder L] did in the second part of the paragraph I have set out above was to explain what
information the agency decision maker would have as a result of compliance with the regulations in
order to inform his or her decision. That information was necessary and material to a lawful
placement decision and that was why compliance was deemed to be mandatory.

68.

That position was restated recently in a case connected with this litigation to which I have already
referred in paragraphs 11 to 14 of this judgment. In Re N (Children), cited above, Peter Jackson L]
confirmed in paragraph 7 that “[i]t is not every breach of regulations that will justify the upsetting of
an otherwise regular order of this kind”. In reaching that conclusion his Lordship relied specifically on
Re B and the conclusions reached by Wall L]. Most recently, the Court of Appeal has reaffirmed that it
is not every breach of a requirement, or procedural irregularity, which will invalidate a decision to
make or approve an adoption order: see HT v A Local Authority and the I-A Children [2021] EWCA Civ
1222 per Baker L] 6 at paragraph 26.

J. The scope of this hearing

69.

I shall need to return to aspects of the law in the context of the specific submissions made by counsel
on behalf of the parties. Before considering those submissions, it is important to set out precisely
what the court is being asked to do in the context of this particular hearing. First and foremost, I am
being asked to determine the applications for declaratory relief in respect of the ten children who now
fall within the primary cohort category. Their cases are all urgent given the stage of the pathway to
permanence which they have reached. Decisions for them cannot wait for the time it will inevitably
take to consider the significantly greater number of children who fall within the wider cohort of those
affected by SCC’s admitted failings. A decision in relation to the legality of the primary cohort
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children’s placement orders will involve a determination of the legal approach or route to determining
whether the declarations sought can lawfully be made. In the light of the jurisprudence to which I
have referred, I shall need to consider whether those breaches were material and impacted upon the
decisions reached by the ADM in each of the ten cases so as to render them, or any of them,
materially flawed and unlawful. For these purposes I have been provided with the complete files of
material provided to the relevant agency decision maker for each child. Depending on the approach
which I determine to be the correct route to lawfulness in this case, it may prove necessary to analyse
that material in the context of each decision before I can declare the placement decisions and the
orders which flowed from those decisions lawful or unlawful. In the light of the concessions which are
now made by SCC, there is no need for an analysis or findings by the court as to whether the local
authority has breached regulations 15 and 17 AAR: those breaches are admitted.

70.

Because I have not had the time within the context of this hearing to expand the scope of the court’s
enquiry into oral evidence which would be needed to establish how the breaches occurred, why they
occurred, and who was responsible for them, I cannot in the scope of this judgment apportion
responsibility for the situation in which we find ourselves. I have already indicated that lessons must
be learned from this wholesale systematic failure. In order to put right past wrongs, there has to be a
full understanding of why those wrongs arose. There is no overall consensus between the various
professionals whose evidence is before the court in relation to that issue. I indicated at the pretrial
review in September this year that I would need to provide within my ‘primary cohort judgment’ a
context for the reasons why declaratory relief was being sought for these children. That I have done
from the foot of the concessions which SCC properly makes. Put simply, those failings represent a
failure on the part of the adoption agency to understand and apply its regulatory obligations. In this
context, the failure may well be properly described as institutional failure rather than failure by any
one individual within that institution. What all parties are agreed upon is the need for an approach
which does not further prejudice these particular children in relation to their path to permanence. As
I emphasised during the course of submissions, neither expediency nor welfare-driven determinations

can play any part in deciding what are essentially questions of law.

71.
It is against that background that I turn now to consider the detailed legal submissions which have

occupied the entire hearing this week.
K. The parties’ submissions
SCC: the local authority acting as the adoption agency in this case

72.

Mr Goodwin QC on behalf of SCC acknowledges that there are no statutory or regulatory criteria to
assist the court in determining the correct approach to the Part 18 applications. Relying on the
decisions in Re B (per Wall L), Re S (per Ryder L]) and Re N (per Peter Jackson L), he starts from a
position that not every regulatory breach requires the resulting placement order to be set aside. He
submits that the critical consideration in this context is whether there has been a material error in the
ADM'’s decision making. He points to the submission in Re B made by BAAF, accepted and adopted by
Wall L], that the validity of any decision to place a child for adoption could be called into question
“depending on the importance of that information in the context of the particular case”. Thus, whilst
he accepts that the AAR irregularities are established in this case because of a lack of form, he
submits that the lawfulness of the resulting placement orders will depend upon an analysis of
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substance. In support, he draws upon the distinction in Halsbury’s Laws between statutory or
regulatory schemes which, on the one hand, require strict and total compliance and those, on the
other hand, which permit substantial compliance. He invites me to find that, given the pervading
ethos of ACA 2002 and the need for robust, early decision-making for permanency, Parliament cannot
have intended a breach of the regulations per se to invalidate a placement decision in circumstances
where the irregularity had no material impact upon the decision.

73.

In support of this approach, Mr Goodwin QC maintains that there are strong public policy reasons for
upholding adoption orders once made. Whilst none of the primary cohort children has yet been
formally adopted, they are all significantly far advanced along their respective routes to permanence.
In the context of procedural irregularity and materiality, he points to the observations of Swinton
Thomas L] in In re B (Adoption: Jurisdiction to Set Aside) [1995] Fam 239 at 245 F to 246A:

“There are cases where an adoption order has been set aside by reason of what is known as a
procedural irregularity: see In re F. (R.) (An Infant) [1970] 1 Q.B. 385, In Re R.A. (Minors) (1974) 4
Fam Law 182 and In re F. (Infants) (Adoption Order: Validity) [1977] Fam 165. Those cases concern a
failure to effect proper service of the adoption proceedings on a natural parent or ignorance of the
parent of the existence of the adoption proceedings. In each case the application to set aside the
order was made reasonably expeditiously. It is fundamental to the making of an adoption order that
the natural parent should be informed of the application so that she can give or withhold her consent.
If she has no knowledge at all of the application then, obviously, a fundamental injustice is
perpetrated. I would prefer myself to regard those cases not as cases where the order has been set
aside by a procedural irregularity, although that has certainly occurred, but as cases where natural
justice has been denied because the parent who may wish to challenge the adoption has never been

told that it is going to happen.”

74.

Mr Goodwin QC accepts that there have been no breaches of natural justice in these cases because
the children (through their Guardians) and the natural parents have been afforded the opportunity to
make representations about their futures. However, he points to the fact that the rules of natural

justice embrace more widely the presumption that when any administrative decision is taken, it must

be taken fairly. He relies on an extract from Halsbury’s Laws of England (Vol. 61A (2018) Chapter 2(3)
(iv)(A)(30)):

“The duty to act fairly is highly flexible. Although these two rules must normally, though not
invariably, be observed, the precise procedure to be followed in a given situation depends on the
subject matter of the decision or adjudication and on all the circumstances of the case. In general,
when determining what the content of the obligation to act fairly should be in any particular case, the
courts have had regard to factors such as the importance of what is at stake for the individual and
society, and the effect of the obligation on the decision-making process.”

75.
Further, Mr Goodwin QC relies on the analogous principles governing judicial review and the two
questions: (i) has there been a material error of fact, or (ii) a breach of procedural requirements?

Again, he relies on Halsbury’s Laws of England Volume 61A Judicial Review and the proposition that:

“In exercising their functions, public bodies evaluate evidence and reach conclusions of fact. The
court will not ordinarily interfere with the evaluation of evidence or conclusions of fact reached by a

public body properly directing itself in law. The exercise of statutory powers on the basis of a
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mistaken view of the relevant facts will, however, be quashed where there was no evidence, or no
sufficient evidence, available to the decision-maker on which, properly directing himself as to the law,
he could reasonably have formed that view. The court may also intervene where a body has reached a
decision which is based on a material mistake as to an established fact. Although the general rule is
that a judicial review is determined on the basis of the material that was before the decision-maker
where it is alleged that there has been a mistake of fact fresh evidence may be admitted.”

76.
Halsbury goes on to note that:

“the court adopts a different approach where the existence of a state of affairs is a statutory
precondition to the jurisdiction of a public body. Where the existence of such a state of affairs is put in
issue, the decision-maker must determine that issue, but his determination is subject to review by the

court.”

77.

As Mr Goodwin QC points out, in relation to each of the primary cohort children, properly formulated
medical reports under regulations 15 and 17 are not a jurisdictional precondition to the ADM’s
exercise of her power to determine that a care plan for adoption ought to be advanced by the adoption
agency. Applying this reasoning, he proposes that the test which this court should apply is whether
there was “no evidence, or no sufficient evidence, available to the decision-maker on which, properly
directing [herself] as to the law, [she] could reasonably have formed that view”.

78.

The next stage proposed by Mr Goodwin QC is the question as to whether the procedural
irregularities under regulations 15 and 17 vitiate the ADM’s approval of an adoptive care plan for
each of these children and, in turn, the placement orders made by the court. Whilst the Part 18
applications are directed towards the lawfulness of the placement orders approved by the court, and
not the ADM’s decision, the relationship between the two and the ADM’s decision to advance a care
plan for adoption is obvious. I have not heard specific submissions from anyone on the point but it
appears to be accepted that, in each case, the court proceeded in ignorance of the procedural
irregularities. This is not a point which I can determine in respect of each of the ten cases with which
I am dealing in this judgment and I have not been asked to do so.

79.

In the context of non-compliance with procedural requirements, Mr Goodwin QC submits that
Halsbury’s Laws draws a distinction between situations in which compliance with procedural or
formal requirements are ‘mandatory’ and those where compliance is ‘directory’. Since the AAR are
silent in terms of the consequences of a breach, he relies on the following passage 7 to support his
submission that the court is entitled to look to policy considerations insofar as they are consistent
with Parliament’s intention in formulating the AAR:

“The consequences of a failure to comply with a statutory procedure are now said to depend not on
prior classification of the statutory provision as either mandatory or directory, but on an analysis of
what Parliament had intended those consequences to be, and in particular whether Parliament can be
taken to have intended the outcome of non-compliance to be total invalidity. Courts determine the
consequences of non-compliance as an ordinary question of statutory interpretation.”

“In determining the consequences of a breach of a requirement, the court must look to the words and
objects of the statute in which the requirement appears, the purpose of the requirement and its
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relationship with the scheme, the degree and seriousness of the non-compliance, and its actual or
possible effect on the parties. The court must attempt to assess the importance attached to the
requirement by Parliament. If, in the opinion of the court, a procedural code laid down by a statute is
intended to be exhaustive and strictly enforced, its provisions will be regarded as invalidating an
action taken in breach, but even a mandatory procedural requirement may be held to be susceptible
of waiver by a person having an interest in securing strict compliance. Courts have been asked
whether that statutory requirement can be fulfilled by substantial compliance and, if so, whether on

the facts there has been substantial compliance even if not strict compliance.”

80.

Herein lies the essence of Mr Goodwin QC’s argument which is supported by Mr Garrido QC on behalf
of the CCG. They submit that, as Halsbury’s Laws confirm, some aspects of procedural rules are
always likely to be regarded as mandatory (for example, whether or not a panel is quorate; whether a
decision maker is properly qualified; the obligation to give reasons for a decision and to provide a
framework for rights of appeal; the unauthorised sub-delegation of power; and breach of rules of
natural justice). Whilst this is not an exhaustive list, they submit that it highlights the very different
considerations which arise in this case where non-compliance involves a failure to compile and
present information in a prescribed form. In this situation they submit that the court’s focus needs to
be on the sufficiency of the information before the decision maker and the extent to which the
underlying substance of that information, viewed in the round, met the procedural requirements of
the relevant rule or regulation. If that information provided the decision maker with details of all, or a
sufficiently substantial part, of the facts and matters which the regulations specify as material to the
decision in question (here, whether to recommend that a child should be placed for adoption), the
absence of ‘form’ may be immaterial to the validity of that dec