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Introduction

1. The Claimant, Parkhurst Road Limited (“PRL”), seeks to challenge the decision letter 
dated 19 June 2017 of the First Defendant’s Inspector in which its appeal against the 
refusal  of  planning permission by the Second Defendant,  the London Borough of 
Islington  (“LBI”),  for  the  redevelopment  of  the  former  Territorial  Army  Centre, 
Parkhurst Road, Islington, London, N7 0LP was dismissed. 

2. On 28 September 2017, Gilbart J ordered the application for permission to apply for 
statutory review to be dealt with at a rolled-up hearing.  He decided that ground 4 of  
the proposed challenge was unarguable. It had been contended under this ground that 
the Inspector failed to comply with his duty to give reasons (in accordance with North 
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Wiltshire  D.C  v  Secretary  of  State  (1993)  65  P&CR 137)  for  reaching  different 
conclusions from those in an earlier Inspector’s decision dated 22 September 2015 
(see paragraphs 13 and 14 below).  Mr Russell Harris QC, stated on behalf of PRL 
that his client no longer pursued the point.

3. The site comprises about 0.58ha of land and has been vacant for several years.  It was 
included in “Islington’s Local Plan: Site Allocations” DPD (adopted in 2013) as site 
NH5 with “potential for intensification for residential accommodation to help meet 
housing need in the Borough”.  The former owner of the site, the Ministry of Defence, 
invited competitive bids to purchase the freehold.  PRL was the successful bidder and 
in May 2013 purchased the site for £13.25m. 

The 2015 public inquiry

4. In December 2013 PRL made an application to LBI for full permission to develop 150 
residential  units  in  a  series  of  buildings ranging from 4 to  7 storeys in  height  to 
replace the existing 1 to 3 storey buildings.  The scheme was then reduced to 112 
units rising to a maximum height of 6 storeys.  The Council refused permission in 
October 2014 and PRL appealed to the First Defendant.  An inquiry lasting some 6 
days was held in July 2015.  The Inspector decided that the main issues were the 
effect of the proposed scheme firstly on the character and appearance of the area and 
secondly  on  the  amenity  of  neighbouring  properties,  and  thirdly  whether  the 
proportion of affordable housing proposed was sufficient.

5. The Inspector concluded that elements of the scheme rising to 6 storeys would result 
in serious harm to the character and appearance of the area and that the effects on 
certain neighbouring properties as regards privacy and outlook would be seriously 
harmful to living conditions.  In view of those “serious shortcomings”, the Inspector 
decided to dismiss the appeal.

6. The proposal before the 2015 inquiry was that 16 of the units should be affordable 
housing  (14% of  the  total  number  of  units).   LBI  contended  that  the  proportion 
proposed  was  inadequate,  relying  on  local  policies  that  required  each  scheme  to 
provide the “maximum reasonable amount of affordable housing” in the context of an 
overall affordable housing target of 50% of all new housing across the Borough. 

7. It appears from paragraphs 62 and 63 of the 2015 decision letter that a number of 
inputs to the viability appraisals carried out by the two parties were agreed at that 
stage, notably the sales values achievable on the residential units and development 
costs, including £2.67m for the costs of complying with  other planning obligations 
and  the  payment  of  the  Community  Infrastructure  Levy  (“CIL”).   However,  the 
parties  disagreed  upon  an  important  input,  namely  the  Benchmark  Land  Value 
(“BLV”),  that  is  the price at  which a reasonable landowner would be sufficiently 
incentivised so as to be willing to sell the site for alternative development, having 
regard to the requirements of relevant planning policies and obligations.

8. PRL used a figure updated from the purchase price it had paid for the site as an input 
into its viability analysis, representing “a fixed acquisition cost.”  On this assumption, 
the resultant profit levels for the developer were below normal target values, and so 
PRL contended that residential development restricted to the scale proposed in the 
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application would not be deliverable if  a greater proportion of affordable housing 
were to be required.

9. LBI disagreed with that approach.  Using the same values as those adopted by PRL 
save for the site acquisition cost, the Council carried out a series of residual valuations 
inputting alternative affordable housing proportions of  50%, 40% and 32% which 
produced  residual  land  valuations  for  the  site  of  £4.98m,  £7.32m  and  £9.35m 
respectively.  They contended that the price which PRL had paid for the site was 
excessive since it  did not properly reflect  the policy requirement to maximise the 
affordable housing component on each scheme, in the context of the 50% “target”.  

10. It was confirmed during the hearing before me that PRL has never made available in 
the planning process the viability appraisal in 2013 upon which it based its successful 
bid of £13.25m. Given the substantial  reliance placed by PRL upon that  bid,  that 
document was plainly of direct relevance to the weight that could be placed upon the 
actual purchase price for the appeal site. It would have revealed the assumptions made 
about the costs of planning obligations (including affordable housing) and CIL. It is 
also possible, if not likely, that that bid was influenced by the prospect of achieving a 
significantly larger scheme than the reduced scheme for 112 units proposed in 2015.

11. The  Inspector  who  conducted  the  2015  inquiry  acknowledged  that  if  viability 
appraisals are conducted using market prices which are inflated by bidders ignoring or 
diminishing requirements in development plan policies to provide affordable housing, 
that may undermine compliance with those policies. He said this at DL 72:

“In  this  context  I  can  understand  the  wider  concern  of  the 
Council about the possible effect of inputting purchase prices 
which are based on a downgrading of the policy expectation for 
affordable  housing  on  the  eventual  outcome  of  a  scheme 
viability appraisal.  If such prices are used to justify a lower 
level of provision, developers could then in effect be recovering 
the excess paid for a site through a reduced level of affordable 
housing provision.  Such a circularity has been recognised in 
research for the RICS, and the Council in its SPD and the GLA 
(in its Development Appraisal Toolkit Guidance Notes of 2014) 
are alive to this potential outcome of using purchase price as an 
input  in  viability  assessment.   The  Council  postulates  an 
undesirable  scenario  of  diminishing  returns  of  affordable 
housing and eradication of the potential to achieve its delivery. 
It argues that the current appeal is an opportunity to return to a 
proper approach.”

This “circularity,” or self-fulfilling prophecy, became a central issue at the inquiry in 
2017 which led to the decision now being challenged. The issue may also arise where 
an actual purchase price is inflated because of overly optimistic expectations about the 
amount  of  development  for  which  planning  permission  might  be  granted  in  due 
course.  

12. The Inspector also recognised that a residual land valuation may be unduly influenced 
by one party’s view about the development which the site can accommodate and thus 
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be too orientated towards a “scheme value,” rather than the underlying land value of 
the site reflecting its attractions to all potential bidders in the market (DL 73).  

13. The Inspector did not accept LBI’s case on affordable housing provision because it 
was not supported by any market based evidence (DL64). There remained the market 
evidence advanced by PRL. They relied upon the price they had paid to the MoD for 
the  site  and  the  closeness  of  competing  bids  to  that  price  (DL65),  a  subsequent 
unsolicited  offer from  one  of  the  unsuccessful  bidders  (DL  66),  an  independent 
valuation strongly influenced by evidence from the sale of the site (DL67), and an 
analysis of 21 land sales in Islington since 2010 (DL68).  The Inspector recognised 
that the “comparables” varied in terms of location, nature, size, constraints, scheme 
content  and  affordable  housing  provision  and  also  that  the  assumptions  made  by 
purchasers were unknown (DL68 to 71).  

14. The Inspector accepted that each of the methods used by PRL had limitations, but 
nonetheless, in his judgment, they gave a consistent indication that the price paid by 
PRL  “was  not  of  a  level  significantly  above  a  market  norm”  and  there  was  no 
evidence to the contrary (DL69).  Indeed, he considered that the comparable market 
evidence, which was said to indicate a value for the appeal site of between £12.98m 
and £16.44m, “supports a higher valuation for the site than that used by the appellant” 
(DL74). Accordingly, he concluded that PRL’s land value figure of £13.26m “can be 
regarded as  adequately  reflecting policy requirements  on affordable  housing” (i.e. 
should be treated as the BLV) and PRL’s proposal would achieve the “maximum 
reasonable amount of housing” for the site (DL75).  

15. Although PRL’s appeal was dismissed on other grounds, LBI were very concerned 
about  the  approach  taken  by  the  Inspector  to  viability  assessment  in  order  to 
determine  whether  “the  maximum reasonable  amount  of  affordable  housing”  was 
being provided. They contemplated making an application for judicial review. Pre-
action  protocol  correspondence  was  exchanged.   However,  proceedings  were  not 
commenced and the issues were left to be revisited at the 2017 inquiry.  

16. The  Council’s  concern  about  the  2015  decision  is  perfectly  understandable.   For 
example, the Inspector’s reasoning did not suggest that he had considered the crucial 
questions he had identified in DL72, “the circularity issue,” in relation to any of the 
pieces  of  evidence  relied  upon  by  PRL.  In  addition,  it  could  be  said  that  the 
consistency which he believed was shown by this evidence, when considered as a 
whole, also begged the very same question. It does not follow that, merely because an 
analysis  is  based  upon  a  substantial  amount  of  market  evidence,  the  conclusions 
drawn will be untainted by the circularity problem. That will depend upon whether the 
transactions in the data base adequately reflected, for example, the requirements of 
relevant planning policies and, if not, the adequacy of the steps taken, if any, to adjust 
that information to overcome that problem.

The 2017 public inquiry

17. PRL made a further application for full planning permission on 22 January 2016.  The 
scheme was further reduced in scale to 96 units so as to address the design criticisms 
made in the 2015 decision letter.  When LBI refused planning permission on 13 May 
2016 they did not object to the scale or design of the proposal.  Instead only two 
reasons for refusal were given.  The first stated that PRL had “failed to demonstrate 
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that  the  proposed  development  will  provide  the  maximum reasonable  amount  of 
affordable housing taking account of the borough wide strategic target of 50% and the 
financial viability of the proposal”.  The second refusal related to the lack of adequate 
section 106 obligations to mitigate the effects of the development.  Those objections 
reappeared as the two main issues defined by the Inspector in paragraph 4 of his 
decision  letter.   This  challenge  is  solely  concerned  with  the  way  in  which  the 
Inspector dealt with the first issue.

18. When the parties exchanged their evidence in advance of the inquiry, PRL contended 
that the scheme could no longer provide any affordable housing, whereas LBI argued 
that 50% of the proposed units should be affordable.  By the time the inquiry closed 
this gap has narrowed somewhat.  Using a revised BLV of £11.9m for the acquisition 
of the site (a reduction of 10% from the figure previously used of £13.26m), PRL 
proposed that 10% of the units be provided as affordable housing.  Using a BLV of 
£6.75m, LBI contended that the appropriate proportion should be 34% (DL8).

19. As Mr Harris observed, it was no longer contended by LBI that this was a case in 
which  the  50% target  should  be  input  as  a  policy  requirement  into  the  viability 
appraisal  in order to determine the appropriate  value of  the site  as  a  residual.   It 
appears that during the course of the inquiry the figures used to estimate development 
costs had been increased. This resulted in LBI’s residual land valuation (assuming a 
50% affordable housing provision) to decrease from £7.15m to £2.4m.  The Inspector 
recorded the Council’s  acceptance that  it  was unlikely that  a  site  value of  £2.4m 
would  have  been  sufficient  to  incentivise  a  “willing  landowner”  to  sell  the  land. 
Instead, LBI maintained that the appropriate figure for the BLV was £6.75m (DL19). 
The Inspector agreed with that opinion (DL50).

20. PRL submits that the Inspector’s acceptance of £6.75m as the BLV was vitiated by 
legal error in his assessment of LBI’s evidence and that this tainted his rejection of  
PRL’s viability appraisal. The Defendants submit firstly that the Inspector’s decision 
that the BLV for the site was £6.75m cannot be impugned. Secondly, they submit that 
even if the Court should take a different view, none of the points made by PRL affects 
the basis upon which the Inspector concluded that PRL’s viability appraisal failed to 
demonstrate that the proposal for 10% affordable housing represented the “maximum 
reasonable amount” that the site should provide. Accordingly, any error was wholly 
immaterial when the decision letter is read fairly and as a whole and in the light of the  
way in which the parties’ cases were presented to the Inspector.  

21. It is helpful at this stage to point out the widely differing approaches which were 
taken by the parties at the 2017 inquiry.

22. LBI submitted that  the site  was exactly  the type of  site  that  should be making a 
substantial contribution towards affordable housing.  It was common ground that the 
existing use was redundant and so the existing use value (“EUV”) was “negligible” 
(DL16 and 18).  There was no alternative form of development which could generate 
a higher value for an alternative use (“AUV”) than the development proposed by PRL 
(DL16 to 18).  The site did not suffer from abnormal constraints or costs (DL18).  As 
Mr Daniel Kolinsky QC put it on behalf of LBI, there was considerable “headroom” 
in the valuation of such a site enabling it to provide a substantial amount of affordable 
housing in accordance with policy requirements.  LBI contended that the achievement 
of that objective was being frustrated by PRL’s use of a greatly inflated BLV for the  
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site which failed properly to reflect those requirements.  The circularity problem had 
not  been addressed by PRL’s case (see eg.  paragraphs 3 to  13 of  LBI’s  opening 
submissions and paragraph 3 of their closing submissions).

23. PRL’s case was that an approach based on EUV with some uplift was inappropriate 
where the EUV of the site was negligible. Accordingly, an alternative approach was 
needed to establish BLV using market value or “market signals”.  Circularity could be 
avoided by disregarding any transactions which “are significantly above the market 
norm”. PRL relied upon evidence as to:

(i) The bid process in 2013 and the purchase price paid;

(ii) A “Red Book” valuation of market value for the site;

(iii) An unsolicited, unconditional offer for the site;

(iv) Analysis of comparable transactions.

This was substantially the same approach as PRL had relied upon in the 2015 inquiry 
(paragraphs 41 to 64 of PRL’s opening submission).

24. Ultimately, the Inspector took the view that PRL’s approach had failed to give adequate  
effect to policy requirements for affordable housing.  For example, in DL 48 and 49, he  
said:

“48. Whilst I attach limited weight to the Red Book exercise, 
which  is  required  to  be  in  accordance  with  professional 
standards, it is a market valuation which does not, in my view, 
adequately  demonstrate  proper  consideration  of,  or  give 
adequate effect to, the guidance in PPG or the requirements of 
the development plan.  I do not accept the appellant’s position 
that the level of affordable housing provision is not relevant to 
determining land value, as any notional willing land owner is 
required to have regard to the requirements of planning policy 
and  obligations  in  their  expectations  of  land  value.   It  is 
unknown what the expectations of the MoD were in this case, 
but it would obviously not refuse bids above that expectation.

49. The appellant’s case relies to a large extent on the fact that 
the development plan does not require 50% affordable housing 
provision  on  individual  sites.   However,  reliance  on  policy 
compliance  at  any  level  of  provision  underplays  the  strong 
policy  imperative  to  ensure  the  ‘maximum  reasonable’ 
provision  with  the  strategic  target  in  mind.   The  clear  and 
unambiguous  policy  position,  clarified  by  the  guidance 
contained in the Council’s Development Viability SPD is that 
50% affordable housing provision is the starting point and that 
any provision below that level, whilst capable of being policy 
compliant, will require robust justification.”
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Legal principles

25. The relevant legal principles governing the basis upon which the court may review an 
Inspector’s  decision  were  summarised  by  Lindblom J  (as  he  then  was)  in  Bloor 
Homes  East  Midlands  Limited  v  Secretary  of  State  for  Communities  and  Local 
Government [2017] PTSR 1283 at paragraph 19.

26. Paragraph 19(1) states (inter alia) that “Decision letters are written principally for 
parties who know what the issues between them are and what evidence and argument 
has been deployed on those issues.”  That observation is particularly apposite in the 
present case.  The 2017 inquiry lasted some 9 days, copious evidence was produced to 
the Inspector (some experts produced three rounds of proofs) and lengthy submissions 
were made. The court was told that the two decision letters on the Parkhurst Road site  
have generated a good deal of interest amongst planning professionals, as if either 
decision could be taken as laying down guidance of more general application on the 
approach  to  be  followed  where  development  viability  and  affordable  housing 
contributions are in issue. 

27. It is important to emphasise that that is not normally the function of a decision letter.  
The Inspector’s task is to resolve the issues which have been raised on the evidence 
produced in that appeal. The Inspector is not giving guidance on what course should 
generally  be  followed,  even  in  cases  raising  the  same  type  of  issue.  First,  the 
application  of  policy  often  involves  a  good  deal  of  judgment  and  second,  the 
circumstances of an appeal (and the evidence produced) may differ quite considerably 
from one case to another (see eg. St Albans DC v Secretary of State for Communities 
and Local Government [2015] EWHC 655 (Admin)).  There is a risk of attaching too 
much importance to the decisions of individual Inspectors, particularly where their 
conclusions were heavily dependent upon the circumstances of the cases before them 
and the nature of the evidence and submissions they received, with all their attendant 
strengths and weaknesses specific to that appeal. Reliance upon such decisions may 
take up a disproportionate amount of time and may distract parties from preparing 
suitable and sufficient information to deal with the circumstances and issues which 
arise in their own case. 

28. Certain  of  Mr  Harris’s  grounds  of  challenge  involved  dissecting  the  Inspector’s 
decision  letter  and  some of  the  evidence  before  him.  It  was  therefore  necessary, 
unfortunately,  for  all  parties  to  delve  into  large  parts  of  the  evidence  before  the 
inquiry in order that the subject might be understood as a whole and provide context 
for some concisely expressed reasoning in the decision letter. It is only in exceptional 
circumstances that that should be allowed to happen in the High Court, bearing in 
mind the limited role performed by this Court in applications for statutory review. 
Furthermore, readers of either of the two Parkhurst Road decisions should appreciate 
that it may be difficult for them to have a proper understanding of the conclusions 
reached by the  Inspectors  without  access  to  the  evidence and submissions  before 
them. 
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Planning policies and related documents

National Planning Policy Framework

29. The NPPF contains policies intended “to boost significantly the supply of housing.” 
Thus, local planning authorities are required to ensure that their local plan meets “the 
full objectively assessed needs for market and affordable housing....” in so far as that 
is consistent with other policies in the framework (paragraph 47).  Paragraph 50 states 
that where an authority has identified that affordable housing is needed, it should set 
policies  for  meeting  that  need  on  site,  unless  off-site  provision  or  a  financial 
contribution of broadly equivalent value can be “robustly justified”.

30. Paragraph 173 of the NPPF requires that “careful attention” be given to viability and 
costs in both “plan-making and decision-taking”.  The “scale of obligations and policy 
burdens” should not threaten the ability to carry out development viably:

“To ensure viability, the costs of any requirements likely to be 
applied  to  development,  such as  requirements  for  affordable 
housing,  standards,  infrastructure  contributions  or  other 
requirements should, when taking account of the normal cost of 
development and mitigation, provide competitive returns to a 
willing  land  owner  and  willing  developer  to  enable  the 
development to be deliverable.”

31. There are three points to be noted about paragraph 173.  First, it is recognised that 
affordable housing imposes an economic cost on the carrying out of development. But 
as  a  matter  of  principle  that  is  no  different  from  the  costs  of  other  planning 
requirements, such as highway or other infrastructure necessary for the development 
to take place. A transparent, properly prepared viability appraisal which demonstrates 
that the overall cost of planning obligations is too great for development to be viable 
can enable the planning authority to exercise a judgment about the relative importance 
of each of the obligations in that particular case. It also assists the decision-maker to 
balance  the  desirability  of  securing  those  obligations  against  planning  disbenefits 
which  are  said  to  constrain  the  amount  or  type  of  value-generating  development 
which can be carried out on the site.

32. Second, it is recognised that a “competitive return” must be allowed not only for the  
developer but also the owner of the land upon which the development is to be sited.

33. Third, a viability appraisal is required to assess an appropriate return for a land owner 
who is said to be “willing”.  The concept of a “willing seller” commonly features in 
legal  principles  applied  to  a  wide  range  of  open market  valuations.  The  “willing 
seller” is a hypothetical character with no special characteristics or attributes, but who 
is assumed to be willing to sell at the best price he can reasonably obtain in the open 
market (Trocette Property Co Ltd v Greater London Council (1974) 28 P & CR 408, 
416).  Likewise, in the classic statement in  Inland Revenue Commissioners v Gray 
[1994] STC 360 Hoffmann LJ (as he then was) explained that the hypothetical seller 
is an anonymous but reasonable vendor, who goes about the sale as a prudent man of 
business.  The hypothetical purchaser is also assumed to behave reasonably and to 
make proper enquiries about the property.  He reflects reality in that he embodies 
whatever actually was the demand for the property at the relevant time.  The concept 
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of the open market involves the assumption that the whole world was free to bid for 
the property, and then forming a view about what in real life would have been the best 
price reasonably obtainable.  The term “willing” indicates that it must be assumed that 
the  vendor  and  purchaser  behaved  as  would  reasonably  be  expected  of  prudent 
parties. 

National Planning Practice Guidance

34. Part of the NPPG deals with viability assessment.  Following on from paragraph 173 
of the NPPF, paragraph 001 of the Guidance states that where the effect of planning 
obligations on development viability needs to be assessed, decision-making should be 
underpinned by an understanding of viability to ensure “realistic decisions are made 
to  support  development  and promote economic growth.”  Where the viability  of  a 
development  is  in  question,  planning  authorities  “should  look  to  be  flexible  in 
applying policy requirements wherever possible”.  I take that statement to refer to 
situations  in  which  the  overall  burden  of  the  obligations  is  such  as  to  render  a 
development non-viable.  Even so, the NPPG recognises that it may not be proper for 
the authority to compromise on policy requirements. 

35. In the context of decision-taking, paragraph 016 states that a site is viable if the value 
generated by its development exceeds the costs of developing it (including planning 
obligation costs) and “also provides sufficient incentive for the land to come forward 
and the development to be undertaken”.

36. Paragraph 019 of the NPPG states:

“How  should  the  viability  of  planning  obligations  be 
considered in decision-taking?

In making decisions, the local planning authority will need to 
understand the impact of planning obligations on the proposal. 
Where an applicant is able to demonstrate to the satisfaction of 
the local planning authority that the planning obligation would 
cause  the  development  to  be  unviable,  the  local  planning 
authority should be flexible in seeking planning obligations.

This  is  particularly  relevant  for  affordable  housing 
contributions which are often the largest single item sought on 
housing  developments.   These  contributions  should  not  be 
sought  without  regard  to  individual  scheme  viability.   The 
financial viability of the individual scheme should be carefully 
considered  in  line  with  the  principles  in  this  guidance.” 
(emphasis added)

The  NPPG  is  similar  in  effect  to  provisions  in  local  policies  which  place  the 
responsibility on the developer to demonstrate non-viability (see paragraph 41 et seq 
below). No doubt this reflects the point that in cases where viability is in issue, the 
developer  is  effectively  asking  to  be  allowed  to  depart  from  normal  policy 
requirements and, in any event, is normally well placed to provide information on 
viability which can then be tested.
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37. Paragraph 023 of the NPPG was regarded by both PRL and LBI as being of central  
importance.  It states:

“Land value

Central to the consideration of viability is the assessment of 
land or site value. Land or site value will be an important input 
into the assessment. The most appropriate way to assess land or 
site value  will vary from case to case but there are common 
principles which should be reflected.

In all cases, land or site value should:

 reflect  policy  requirements and  planning  obligations 
and,  where  applicable,  any  Community  Infrastructure 
Levy charge;

 provide a competitive return to willing developers and 
land  owners (including  equity  resulting  from  those 
wanting to build their own homes); and

 be  informed  by  comparable,  market-based  evidence 
wherever  possible.  Where  transacted  bids  are 
significantly above the market norm, they should not be 
used as part of this exercise.” (emphasis added)

38. Paragraph 024 of the NPPG states:

“Competitive return to developers and land owners

The National Planning Policy Framework states that viability 
should  consider  “competitive  returns  to  a  willing  landowner 
and  willing  developer  to  enable  the  development  to  be 
deliverable.”  This  return  will  vary  significantly  between 
projects to reflect the size and risk profile of the development 
and the risks to the project. A rigid approach to assumed profit 
levels  should  be  avoided  and  comparable  schemes  or  data 
sources reflected wherever possible.

A competitive return for the land owner is the price at which a 
reasonable land owner would  be willing to sell their land  for 
the development. The price will need to provide an incentive 
for the land owner to sell in comparison with the other options 
available. Those options may include  the current use value of 
the land or its value for a realistic alternative use that complies 
with planning policy.” (emphasis added)

39. Paragraphs 023 and 024 of the NPPG contain the essential ingredients which define 
the Benchmark Land Value to be used in a viability appraisal. I agree with LBI’s  
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submission that paragraph 023 of the NPPG requires that site value to respect all three 
of  the  stated  requirements.  Thus,  what  is  to  be  regarded  as  comparable  market 
evidence, or a “market norm”, should “reflect policy requirements” in order to avoid 
the “circularity” problem identified in DL72 of the 2015 decision letter.  That may 
require the comparable evidence to be adjusted so as to be on the correct basis. If  
there are substantial difficulties in making these adjustments to a particular piece of 
market evidence, the decision-maker may give it correspondingly reduced weight, or 
even little or no weight. That would be a matter of judgment for the decision-maker 
after examining the specific evidence put forward on a case by case basis.

40. Furthermore, in some cases a competitive return in terms of the site value payable to 
the landowner may need to give him an incentive to sell which exceeds a relatively 
high existing use value or the value of a “realistic alternative use [to that proposed] 
that  complies  with  planning  policy”  (see  paragraph  024).  That  was  not  an  issue 
affecting PRL’s appeal site as such (DL 16-17). But market evidence of “comparable” 
transactions which had been influenced by high EUV’s or AUV’s might need to be 
adjusted by the valuer (see eg. DL18 and DL22).

The London Plan (March 2016)

41. Policy 3.3 of the Spatial Development Strategy for Greater London places strategic 
importance on increasing the supply of housing in order to meet needs.  Policy 3.11 
requires London boroughs to set overall targets in their local plans for the amount of 
affordable housing needed in their area to reflect the strategic priority given to this 
land use and to maximising affordable housing, as well as taking into account the 
viability of future developments.

42. Policy  3.12A  requires  that  when  determining  proposals  on  individual  sites  “the 
maximum reasonable amount of affordable housing” should be sought having regard 
to eight matters which include “(b) The affordable housing targets adopted” in the 
local plan, “(c) The need to encourage rather than restrain residential development” 
and  “(f)  The  specific  circumstances  of  individual  sites”.   Paragraph  3.71  of  the 
“reasoned justification” for the policy states that the planning authority should take 
into account economic viability and continues:

“Developers  should  provide  development  appraisals  to 
demonstrate  that  each  scheme  provides  the  maximum 
reasonable amount of affordable housing output.”

Islington Core Strategy and Development Viability SPD

43. Policy CS12 G requires that 50% of additional housing to be built in Islington over 
the plan period should be affordable.  It is common ground that this is a borough-
wide, rather than a site-specific, requirement.  For individual sites the policy seeks 
“the maximum reasonable amount of affordable housing” from private residential and 
mixed-use schemes involving 10 or more units. “It is expected that many sites will  
deliver at least 50% of units as affordable, subject to a financial viability assessment, 
the availability of public subsidy and individual circumstances on the site.”

44. These  policy  requirements  are  elaborated  in  LBI’s  Development  Viability 
Supplementary Planning Document (“SPD”) (January 2016).  For a proposal of the 
present kind, page 11 of the SPD requires an applicant to submit a viability appraisal 
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providing certain information with the application. LBI will then consider whether the 
approach adopted by the applicant and inputs used are appropriate and whether the 
levels of planning obligations proposed are the maximum that can viably be supported 
(paragraph 3.18).  

45. Referring to policy CS12 of the Core Strategy, the SPD requires the viability testing 
supplied by the applicant to start with the policy target of 50% affordable housing 
and,  depending  on  the  circumstances  of  the  site,  test  higher  or  lower levels  of 
affordable  housing  incrementally  until  “the  maximum  reasonable  level”  is 
determined.  “Lower levels should only be considered where warranted by genuine 
viability constraints under the terms of the guidance in this SPD” (paragraphs 6.71 to 
6.73).  Where the issue is said to be land value, lower levels of affordable housing 
should only be considered where “an acceptable benchmark land value” (informed by 
comparable market evidence which is compliant with planning policy) could not be 
achieved. Paragraph 6.74 of the SPD continues:

“It is therefore not the case that any level of affordable housing 
provision between 0 and 100% can be assumed to potentially 
be  acceptable  from the  outset,  without  reference  to  viability 
testing  the  application  site  under  the  terms  of  this  guidance 
including  an  acceptable  benchmark.  The  use  of  such  an 
assumption as a basis for determining land value, which is then 
applied as a fixed input within a viability assessment,  is not 
evidence of a genuine viability constraint but, as noted above, 
is the result of a circular approach which has the potential to 
pre-determine  and  distort  the  outcome  of  the  viability 
assessment process.”

46. Subject to recognising the need for a degree of flexibility in the application of policy 
requirements (see NPPG paragraphs 001 and 019), the policy approach in the Core 
Strategy and SPD accords with the approach in the NPPG as summarised above.

The Developer’s responsibility

47. I agree with Mr Buley (who appeared for the Secretary of State) and Mr Kolinsky QC 
that the effect of the policies in the London Plan and Islington Core Strategy (together 
with the NPPG) is that where an applicant seeking planning permission for residential 
development  in  Islington  proposes  that  the  “maximum  reasonable  amount  of 
affordable housing” is lower than the borough-wide 50% target on viability grounds, 
it is his responsibility to demonstrate that that is so. 

48. The  relevant  policy  framework  here  is  not  materially  distinguishable  from  that 
considered by HHJ Gilbart QC (as he then was) in  Vicarage Gate Limited v First 
Secretary of State [2007] EWHC 768 (Admin) at paragraphs 44 to 54.  He held that 
where, in the context of determining a planning application, a policy requires a party 
(eg. an applicant) to demonstrate a state of affairs, then although it is correct to say 
that he is not under a legal burden of proof, the effect in forensic terms is nevertheless 
similar.   “The decision-maker  will  still  be  looking for  the party identified by the 
policy to adduce evidence of the kind prescribed by the policy to the standard set by 
the policy” (paragraph 48).  In such a case, it is permissible for an Inspector to reject  
that party’s case as lacking sufficient cogency to satisfy the policy (paragraph 54). 
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Thus, a policy requirement can give rise to an  evidential burden. In  Harris v First 
Secretary of State [2007] EWHC 1847 (Admin), Lloyd-Jones J (as he then was) took 
the same approach (paragraphs 43 to 44). 

49. Mr Harris QC placed emphasis upon the reference in paragraph (c) of Policy 3.12A of 
the  London  Plan  to  “the  need  to  encourage  rather  than  restrain  residential 
development”.  But this is only one of eight matters in paragraphs (a) to (h) to which 
decision-makers should have regard and Policy 3.12A does not give paragraph (c) any 
additional,  let  alone  overriding,  weight  as  against  the  seven  other  criteria. 
Accordingly,  paragraph  (c)  provides  no  basis  for  distinguishing  in  this  case  the 
approach set out in Vicarage Gate and Harris.

RICS Professional Guidance: Financial Viability in Planning

50. Although this  is  not  a  planning policy  document,  it  is  helpful  to  refer  to  it  next 
because it has been relied upon in certain planning policy documents and in the 2017 
decision letter.  It explains some of the valuation concepts to which they refer.  The 
document was published in August 2012.  Page 1 explains its status so far as members 
of the Royal Institution of Chartered Surveyors are concerned.  It is not a “practice 
statement”  laying  down mandatory  requirements  to  which  members  must  adhere. 
Instead,  it  is  a  “guidance  note”  which  “provides  users  with  recommendations  for 
accepted good practice as followed by competent and conscientious practitioners.” 
The note points out that it is for each surveyor to decide on the appropriate procedure 
to  follow in any particular  case.   But  where members  do not  follow the practice 
recommended in the document, “they should do so only for a good reason.”

51. The RICS note states that the residual valuation method is an accepted method for the 
valuation of development schemes and land.  It is used, for example, where direct 
comparison with other transactions is not possible because of “the individuality of 
development projects” (paragraph 2.2.1).  It can be used to establish a residual site 
value for the landowner, by assuming an appropriate level of return for the developer 
(paragraph 2.2.2).  The majority of financial viability assessments use the residual 
approach, but it is important both to benchmark and to have regard to comparable 
market evidence in so far as that is available (paragraph 2.2.3).

52. Paragraph 2.3.1 defines “site value” as a benchmark in the following terms:

“Site Value should equate to the market value subject to the 
following assumption: that the value has regard to development 
plan policies and all other material planning considerations and 
disregards that which is contrary to the development plan.”

“Market value” is defined as:

“The estimated amount for which an asset should exchange on 
the date  of  valuation between a  willing buyer  and a  willing 
seller  in  an  arm’s  length  transaction  after  proper  marketing 
wherein  the  parties  had  each  acted  knowledgably,  prudently 
and without compulsion.”
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This is essentially the same explanation as that given by Hoffmann LJ in IRC v Gray. 
The RICS’s definition of site value is consistent with paragraph 023 of the NPPG (see 
paragraphs 38 to 40 above).  

53. Paragraphs 3.6.1.1 to 3.6.1.2 state that the price actually paid for the site may or may 
not be relevant to assessing financial viability according to how closely the price paid 
conforms  to  the  definition  of  “site  value”  (including  compliance  with  planning 
policy).  As the Guidance Note says:

“A viability appraisal is taken at a point in time, taking account 
of costs and values at that date.  A site may be purchased some 
time  before  a  viability  assessment  takes  place  and 
circumstances might change.  This is part of the developer’s 
risk.   Land  values  can  go  up  or  down between  the  date  of 
purchase and a viability assessment taking place;  in a  rising 
market developers benefit,  in a falling market they may lose 
out.

A  developer  may  make  unreasonable/over-optimistic 
assumptions regarding the type and density of development or 
the  extent  of  planning  obligations,  which  means  that  it  has 
overpaid for the site.”

54. At  DL25  the  Inspector  referred  to  paragraph  4.2.1  of  the  Guidance  note  which 
identifies  the  importance  of  viability  assessment  being  “supported  by  adequate 
comparable evidence” (emphasis added). 

55. Paragraph 3.4.7 of the Guidance Note also identifies difficulties in using comparable 
evidence:

“Sale prices of comparable development sites may provide an 
indication of the land value that a landowner might expect, but 
it is important to note that, depending on the planning status of 
the  land,  the  market  price  will  include  risk-adjusted 
expectations  of  the  nature  of  the  permission  and  associated 
planning obligations.   If  these market  prices are used in the 
negotiation  of  planning  obligations  then  account  should  be 
taken  of  any  expectation  of  planning  obligations  that  are 
embedded in the market price, or valuation in the absence of a 
price.   In  many  cases,  relevant  and  up-to-date  comparable 
evidence may not be available, or the diversity of development 
sites requires an approach not based on direct comparison.”

Box 13 summarises the position by stating that even limited comparable evidence is 
important for establishing site value, provided that it is “appropriate”.

56. In a similar vein the Inspector noted in DL 23 that:

“Para 4.4 of the RICS Valuation Information Paper 12 states 
“Generally, high density or complex developments, urban sites 
and  existing  buildings  with  development  potential,  do  not 
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easily  lend  themselves  to  valuation  by  comparison.   The 
differences  from  site  to  site  (for  example  in  terms  of 
development potential or construction cost) may be sufficient to 
make the analysis of transactions problematical.  The higher the 
number of variables and adjustments for assumptions, the less 
useful the comparison.”

57. Paragraph 3.4.1 of the Guidance Note describes the estimation of site value using 
EUV.  The approach involves the addition of a premium, often between 10 and 40% 
to EUV (see the Glossary in Appendix F) to arrive at a value at which it is supposed  
that a reasonable land owner would sell.  This method is referred to as “EUV Plus”. 
The Guidance Note discourages reliance upon EUV Plus as the sole basis for arriving 
at site value, because the uplift is an arbitrary number and the method does not reflect 
the workings of the market.  Furthermore, the EUV Plus method is not based upon the 
value of the land if the redevelopment involves a different land use (eg. an office 
building redeveloped for a residential scheme). 

58. On the other hand, the Guidance Note recognises (paragraph 3.4.1) that once the land 
value of a site has been established (an “outcome”), that figure can be disaggregated 
or re-expressed as an EUV plus a premium, which may be of assistance in judging, or 
cross-checking, the reasonableness of the site value which has been found by other 
means.

Housing Supplementary Planning Guidance

59. This  policy  document  was  adopted  by  the  Mayor  of  London  in  March  2016. 
Notwithstanding the views expressed in the RICS’s 2012 Guidance Note on the EUV 
Plus method, paragraph 4.1.4 of the SPG states:

“On balance, the Mayor has found that the ‘Existing Use Value 
plus’  approach  is  generally  most  appropriate  for  planning 
purposes, not least because of the way it can be used to address 
the need to ensure that development is sustainable in terms of 
the NPPF and Local Plan requirements, he therefore supports 
this approach.  The ‘plus’ elements will vary on a case by case 
basis  based on the  circumstances  of  the  site  and owner  and 
policy requirements. ”

60. Paragraph 4.1.5 of the SPG states:

“4.1.5 A ‘Market Value’ approach is only acceptable where, in 
line with the NPPG the value reflects all policy requirements 
and planning obligations and any CIL charges. Recent research 
carried out by RICS found that the ‘Market Value’ approach is 
not being applied correctly and “if market value is based on 
comparable  evidence  without  proper  adjustment  to  reflect 
policy  compliant  planning  obligations,  this  introduces  a 
circularity,  which encourages developers to overpay for sites 
and  try  to  recover  some  or  all  of  this  overpayment  via 
reductions in planning obligations” (RICS 2015 p 26). Thus, a 
market value approach should only be accepted where it can be 
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demonstrated to properly reflect policy requirements and take 
account of site specific circumstances. In many cases this will 
require an adjustment of market comparables to take account of 
policy compliant planning obligations.”

61. In  November  2016  the  Mayor  issued  a  draft  SPG  “Homes  for  Londoners”  for 
consultation.  This document reinforces his preference for the EUV Plus method and 
suggests that other methods would only be considered in exceptional circumstances 
and if robustly justified (see paragraphs 3.36 and 3.42 to 3.47).

Islington LBC – Development Viability SPD

62. This Supplementary Planning Document was adopted in January 2016.  Paragraph 
6.48 explains that the “EUV plus” approach is commonly used to assess whether a 
residual land value from a development scheme provides a competitive return for the 
landowner.  LBI takes the view that the EUV Plus approach should form the primary 
basis for determining BLV in most cases (paragraph 6.52).

63. The Council  also  accepts  that  comparable,  market-based evidence can be  used to 
inform the BLV (paragraphs 6.58 to 6.59).  But in paragraph 6.60 the SPG points out 
that there are a number of potential difficulties in the transparent analysis of market 
transactions for land:

 “The full facts of past transactions are rarely available 
and bids for land may have overestimated actual value.

 There  is  potential  for  transactions  to  not  fully  reflect 
current  planning  policy  requirements  such  as  those 
relating to affordable housing and density, as required 
by PPG in all cases.

 Sites may have a differing ‘inherent’ value depending 
on  the  presence  or  absence  and  nature  of  income 
generating existing uses.

 Land transactions are typically based on assumptions of 
growth  in  values  (whereas  viability  assessments  are 
normally based on current values).

 Transactions  may  relate  to  sites  of  different  sizes, 
densities,  mix  of  uses  and  costs  to  facilitate 
development.

 Reliance on transactions that are not comparable, that 
do not  reflect  the  Development  Plan policies  as  they 
relate  to  the  application  site,  or  that  are  based  on 
assumptions of growth may lead to inflated site values. 
This  would  restrict  the  ability  to  secure  development 
that is sustainable and consistent with the Development 
Plan.”
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Consequently, paragraph 6.61 states that it is vital that transactions are “genuinely 
comparable and that they reflect planning policy.”

A summary of the issues between the parties in these proceedings

64. Mr Harris QC reordered the Claimant’s grounds of challenge.  Beginning with ground 
2 he submitted that  the Inspector’s decision to accept LBI’s BLV of £6.75m was 
based upon his acceptance of a method advanced by its expert Mr Andrew Jones (“the 
Jones method”), a comparative method of valuation which claimed to analyse market 
data in a manner which addressed the circularity issue and avoided the need to make 
large numbers of adjustments to reflect differences between sites (see eg. paragraphs 
4.55 to  4.57 of  Mr Jones’s  proof).  Mr Harris  submitted that  it  was shown at  the 
inquiry that this method was logically flawed and did not achieve what it claimed to 
do.   The Inspector did not address those important points in his decision,  and he 
applied the Jones method in a manner which was inconsistent with his understanding 
of it.  Lastly, under ground 2 it was submitted that the Inspector failed to recognise in 
his decision letter substantial changes in LBI’s valuation case by the time the end of 
the inquiry was reached.  

65. Under ground 3 the Claimant advances criticisms of the way in which the Inspector 
treated certain comparable transactions when arriving at his decision to accept LBI’s 
BLV figure of £6.75m. 

66. Under ground 1 it is said that the Inspector erred in concluding that LBI’s case was  
based  on  the  EUV Plus  approach,  and  that  this  was  supported  by  recent  policy 
statements.  It is plain that LBI did not use an EUV Plus method in order to arrive at a  
BLV of £6.75m.  

67. The Defendants resist each of these contentions.  But they also submit that, in any 
event, the Claimant’s criticisms do not vitiate the essential conclusions in the decision 
letter upon which the Inspector decided that PRL’s proposal failed to provide “the 
maximum reasonable amount of affordable housing.”  Between DL 42 and 49 the 
Inspector  explained  why  he  thought  PRL’s  valuation  exercise  was  flawed  and 
accordingly it had failed to show that no more than 10% affordable housing could 
reasonably  be  provided  on  the  site.  Thus,  the  proposal  conflicted  with  important 
planning policies (DL 70 and DL 96).  The Claimant has not made any legal challenge 
to the findings in DL 42 to 49, which remain unaffected by the criticisms advanced 
against other parts of the decision letter.  Although the Inspector accepted the LBI’s 
BLV of £6.75m, he did not go so far as to accept their case that 34% affordable 
housing should be provided.  It was sufficient for the Inspector to dismiss the appeal  
that he did not accept that 10% was adequate, given the policy framework and the 
principle set out in the Vicarage Gate decision. 

68. In order to address these rival contentions, it is necessary examine how LBI put its 
case at the 2017 inquiry.

LBI’s case at the 2017 Inquiry

69. The inquiry sat in January 2017 and then adjourned to two different weeks in March 
before finally concluding on 27 April 2017. During that time additional evidence was 
adduced by both of the principal parties and the valuation evidence was altered.  Both 
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sides made closing submissions in writing. PRL sought to address LBI’s case as it  
stood by the end of the inquiry.  Accordingly, in this hearing both parties looked to 
LBI’s closing submissions to identify the contentions it was advancing at that stage, 
by way of both evidence and submission.  

70. Between  paragraphs  91  and  204  of  their  closing  submissions  LBI  examined  the 
evidence before the inquiry and how it related to the relevant policy requirements 
topic by topic.  The LBI’s submissions then drew the threads together (paragraphs 205 
to 206), made submissions as to why PRL’s approach did not address the “circularity 
problem” (paragraphs 207 to 213), dealt with sense-checking (paragraphs 214 to 219), 
explained why the 2015 decision letter had failed to address the circularity problem 
(paragraphs 220 to 225) and concluded by submitting (paragraphs 225 to 230) that: -

i) PRL’s use of  market  evidence to  appraise  site  value did not 
make  necessary  adjustments  for  differences  between 
comparables and the assumptions required to be made for the 
appeal  site  applying  paragraph  023  of  the  PPG  and  RICS 
guidance; 

ii) PRL’s revised site value of £11.9m should be rejected;

iii) PRL’s  proposal  of  10%  affordable  housing  was  inadequate 
because its estimate of BLV was unsound.

In their conclusions (paragraph 302 to 306), LBI submitted that PRL had not shown 
that the proposal provided the maximum reasonable amount of affordable housing and 
so the appeal should be dismissed.

71. LBI referred to the common ground that the EUV of the appeal site was nominal and 
submitted that,  for  the delivery of  affordable housing,  the site  benefited from not 
having  to  overcome  the  “constraint”  of  a  high  EUV.   LBI’s  case  was  that  this 
negligible EUV was a relevant factor in determining BLV.  Because a reasonable 
landowner would have no other use for the land, he would be incentivised to release it  
for residential development so as to be able to gain a return.  It was therefore pointless 
to debate the difference between a BLV of £6.75m or £11.9m in terms of a percentage 
or absolute uplift  in value for the landowner from EUV.  Even the lower number 
represented “a very large premium indeed over the existing use value” (paragraphs 91 
to 99).

72. LBI noted that PRL had not sought to rely upon any AUV in order to derive the BLV. 
The appeal site was not constrained by a high AUV for some different use from the 
residential scheme proposed which the latter would have to overcome. Furthermore, 
the residential capacity of the appeal site had become “ascertainable and reasonably 
firmly settled”.  The proposed scheme for 96 units represented the optimum use of the 
land (paragraphs 100 to 109). 

73. LBI  dealt  with  residual  land  valuations  at  paragraphs  110  to  124  of  its  closing 
submissions.  In summary, LBI submitted: -

i) Although  sensitive  to  small  changes  in  inputs,  a  residual 
valuation has the potential to provide a “helpful signpost” for 
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what  the  BLV  should  be,  particularly  in  the  valuation  of 
complex sites for which comparable evidence is hard to come 
by;

ii) The  range  of  residual  land  values  is  a  relevant  part  of  the 
evidence base for testing the BLV’s adopted by each side at the 
inquiry;

iii) During the inquiry, Mr Jones, LBI’s valuer, had substantially 
revised his  residual  valuation downwards  to  £2.4m,  with  the 
consequence that it no longer “actively support[ed] his BLV of 
£6.75m,  but  that  did  not  mean that  residual  land values  had 
ceased to be a material part of the overall evidence base;

iv) When  CBRE’s  residual  valuation  relied  upon  by  PRL  was 
adjusted  to  provide  50%  affordable  housing  instead  of  an 
assumed 16%, the residual land value was £7.32m, very much 
closer to Mr Jones’s BLV of £6.75m;

v) But care must be taken to avoid misusing residual appraisals. 
Because  PRL’s  expert  valuer,  Mr  Fourt,  had  inappropriately 
continued to use a BLV of £13.26m as a  fixed input in those 
appraisals,  as  the  development  capacity  of  the  site  had  been 
progressively reduced, so the affordable housing proportion had 
been artificially diminished.  Instead, the proper approach was 
to  reassess  site  value  by  taking  proper  account  of  both 
development capacity and policy requirements as inputs.  

74. LBI’s primary submissions on market evidence were contained in paragraphs 125 to 
193 of their closing.  In summary, LBI submitted: -

i) It  is  necessary  to  look  for  comparable  evidence  as  close  as 
possible  to  that  which  is  being  valued,  to  ascertain  the 
circumstances of those transactions, and make appropriate and 
transparent  adjustments  to  reflect  (a)  differences  from  the 
appeal site and (b) the assumptions required by paragraph 023 
of the PPG and the RICS Guidance Note.  Whether evidence 
can  properly  be  regarded  as  comparable  can  be  affected  by 
difficulties in making such adjustments, including the extent to 
which a market bid has disregarded or diminished the effect of 
planning policy requirements (paragraphs 125 to 130);

ii) No weight could be placed upon the price paid for the site in 
2013  in  different  market  conditions  and  with  inflated 
expectations as to the development capacity of the site.  The 
development  appraisal  which  would  have  been  prepared  by 
PRL to inform its bid for the site had not been produced to the 
inquiry (paragraphs 133 to 143);

iii) There  was  insufficient  information  on  the  factors  which  had 
informed competing bids for the site in 2013 (eg. site capacity 
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or level of affordable housing) and so no sensible conclusions 
could be drawn from this material (paragraphs 144 to 151);

iv) No weight could be placed on the unsolicited offer in May 2015 
by  an  unsuccessful  bidder  in  the  2013  sale  because  of  the 
absence  of  any  information  on  the  assumptions  which  had 
informed that offer (paragraph 152);

v) CBRE’s  residual  valuation  approach  undermined  PRL’s  case 
and  supported  LBI’s  position  for  reasons  summarised  in 
paragraph 73(iv) above (paragraphs 153 to 155);

vi) Mr Fourt’s attempt to identify “market norms” for deriving land 
value from 27 transactions was of no use. A good many of the 
sites were not remotely comparable.  Some did not involve the 
application of relevant planning policies.  The range of factors 
affecting  the  sites  prevented  the  making  of  meaningful 
comparisons with the appeal site (paragraphs 156 to 162).  Mr 
Kolinsky showed the court paragraphs 6.4 to 6.8 of Mr Fourt’s 
proof which stated that  his analysis of the 27 transactions in 
Islington between 2010 and 2016 had been “deliberately high 
level”.   It  made  no  adjustments  for  planning  permission, 
location,  planning  obligations  or  site  specific  development 
costs. The exercise simply involved averaging all this high level 
data and stating that the level of affordable housing provided 
had been 16% on average.  A second exercise which adjusted 
for land price inflation but which otherwise averaged the data 
set produced similar answers;

vii) Mr Fourt’s five “key comparables” did not, as a set, provide a 
reliable foundation for drawing conclusions on the value of the 
appeal  site,  given the differences between them although the 
Coppetts  Wood  Hospital  site  was  “more  promising” 
(paragraphs 163 to 170).  Mr Kolinsky showed the court those 
parts of Mr Fourt’s evidence which dealt with this material so 
as  to  confirm that  he made no adjustments  to  deal  with,  for 
example,  differences  between  the  sites.   However,  LBI 
submitted  to  the  Inspector  that  analysis  of  three  of  the  sites 
more closely comparable to the appeal site produced figures for 
land value much nearer to LBI’s assessment than PRL’s, even 
before  making any other  necessary adjustments  (eg.  for  high 
EUVs) which might well have reduced the analysed land value 
further (paragraphs 171 to 175);

viii) LBI  relied  upon  351  Caledonian  Road  because  of  its 
comparability to the appeal site in terms of location and size 
and submitted that it indicated a land value for the appeal site of 
£6.432m (paragraphs 176 to 192);

ix) A pattern of  evidence supported Mr Jones’s opinion that  the 
BLV was £6.75m, namely the winning bid for the site even if 
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adjusted  solely  for  development  capacity  (£8.32m),  351 
Caledonian  Road  (£6.432m)  and  a  per  unit  analysis  of  Mr 
Fourt’s  3  best  comparables  (using  figures  accepted  by  Mr 
Fourt), subject to the need for further adjustments (paragraph 
193).

75. It is important to note that in paragraph 194 of its closing submissions, LBI submitted 
that the analysis could and should stop there.  In other words, it was submitted that the 
evidence before the Inspector, particularly that relied upon by PRL was inadequate to 
show  that  the  proposed  scheme  included  “the  maximum  reasonable  amount  of 
affordable housing”. However, paragraphs 195 to 200 of LBI’s closing submissions 
dealt  with  an  additional  issue  which  had arisen  at  the  inquiry,  namely  what  unit 
should be used in order to express data on other transactions in terms which could be 
compared with the appeal site.  I will return to this subject when dealing with ground 
2 of the challenge.

76. In paragraphs 201 to 204 of its closing, LBI submitted that distortions introduced by 
the use of indexation to adjust for differences in the dates of transactions should be 
addressed by confining the exercise to “sufficiently recent” comparables.

77. In “drawing the threads together” LBI submitted that a proper approach to site value 
should take account of the negligible EUV, the very substantial premium over EUV 
available as an opportunity to incentivise a reasonable landowner to sell whilst at the 
same time meeting reasonable planning requirements, the absence of any AUV or 
realistic opportunity to realise an alternative to the development proposed and the fact  
that the development capacity of the appeal site had become fairly well-established. 
BLV should also be informed by market value, having regard to the extent to which it  
is possible to achieve sufficient comparability and the need for proper and transparent 
adjustments to render any comparisons valid and to accord with paragraph 023 of the 
PPG and RICS guidance. Without relying upon differences of approach to “per unit 
analysis,”  LBI  explained  why  Mr  Jones’s  approach  to  BLV gave  effect  to  these 
considerations and Mr Fourt’s did not (paragraph 205 to 206).  LBI explained why it 
considered that PRL’s evidence, including its generalised evidence asserting “market 
norms” failed to address the “circularity” problem (paragraphs 207 to 213).  

78. At paragraph 214 to 219 of its closing LBI set out its submissions on why PRL’s BLV 
of £11.9m failed tests for sense-checking. For example, LBI referred to “relatively 
unconstrained” sites which had yielded affordable housing between 38% and 50% of 
total  units  and  submitted  that  site-specific  circumstances  explained  why  lower 
contributions had been made on other sites (see paragraph 215).  LBI also suggested 
that  an  approach  which  used  uncontroversial  inputs,  but  allowed  for  affordable 
housing requirements to be taken into account as a further input, would produce much 
lower residual land values for the appeal site than £11.9m (paragraphs 217 to 218).

79. At paragraphs 220 to 227 of its closing, LBI explained why DL 73 to 75 of the 2015 
decision letter should be treated as having failed to address the “circularity” problem 
identified in DL 72.

80. LBI asked the Inspector to reject PRL’s approach to BLV and its value of £11.9m and 
as a consequence, the proposal to provide only 10% of the units as affordable housing. 
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A summary of the 2017 decision letter

81. DL 4 to DL 50, DL 70 and DL 93 to 96 are set out in an Addendum to this judgment.

82. In  DL  9  to  12  the  Inspector  correctly  summarised  national  planning  policy  and 
guidance.

83. In DL 13 to 15 the Inspector summarised valuation approaches used by LBI.

84. In DL 16 to 17, the Inspector summarised the agreed position that the appeal site had 
a negligible EUV, a residential redevelopment scheme was a highly likely alternative 
use of the land (subject to complying with planning policy requirements including the 
need  to  provide  the  maximum  reasonable  amount  of  affordable  housing).   The 
proposed scheme provided a good indication of the site’s potential and there was no 
basis for assuming an alternative with a greater AUV.  In DL 18 the Inspector stated 
that  these  were  matters  which  a  reasonable  landowner  would  have  to  take  into 
account, including the 50% affordable housing contribution as a “starting point”.  The 
negligible EUV, and the absence of AUV (apart from the appeal proposal) and of 
abnormal  costs,  had  to  be  built  into  the  viability  appraisal.   Consequently,  to  be 
comparable with the appeal site,  the land value of other sites had to reflect those 
circumstances,  including  the  provision  of  “the  maximum  reasonable  amount  of 
affordable housing”.

85. LBI  had  accepted  that  a  residual  land  value  of  £2.4m based  on  50% affordable 
housing  was  insufficient  to  incentivise  a  reasonable  landowner  to  sell,  given  the 
availability of an alternative reasonable option, namely to hold on to the land until a  
later date (DL 19).

86. Between DL 20 and 24 the Inspector explained why it had been “extremely difficult” 
to find “truly comparable” sites in “this busy urban area”.  Nonetheless, the need for 
comparability was of “critical importance”.  The number of adjustments suggested by 
the parties to allow comparison had been “vast”.  “Comparing transacted bids on sites 
that are not similar in terms of the existing EUV, available AUV or that are similarly 
unencumbered  by  constraints is,  in  my  view,  of  little  value”  (emphasis  added). 
Without  having  all  the  relevant  information  on  sites  and  assumptions  made  by 
individual parties to transactions, it is “impossible” to know whether circumstances 
are comparable. In DL 23 the Inspector referred to paragraph 4.4 of RICS’s Valuation 
Information  Paper  No  12  which  states  that  generally  high  density  or  complex 
development  sites  and urban sites  “do not  easily  lend themselves to  valuation by 
comparison,” the differences from site to site may make analysis problematic and the 
greater the number of variables and adjustments for assumptions the less useful is the 
material for comparison. The Inspector made it plain that he could not accept PRL’s 
suggestion that simply disregarding transaction bids significantly above the market 
norm avoided an estimate  of  BLV being tainted by inflated land values (DL 20)  
unless “true comparisons” could be made (DL 24).  In other words, PRL’s contention, 
or assertion, begged the critical question which could not be avoided.

87. There then followed an important conclusion by the Inspector: -

“In this case, the appellant has not provided as evidence the 
assumptions  made  in  its  viability  appraisal  supporting  its 
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winning bid for the site and this information is also unavailable 
for the other bidders, or any other ‘comparable’ site identified. 
Therefore,  I  treat  the  market  evidence  provided  with  some 
caution.   That  is  not  to  diminish  the  importance  of  market 
evidence as a key consideration in determining land value, but 
it must be truly comparable and meet the other aspects of PPG 
guidance at paragraph 023 on viability.”

That  conclusion underlay the  remainder  of  the  Inspector’s  reasoning on the  BLV 
issue.  It should be noted that Mr Harris QC did not seek to challenge it.  Indeed, it  
could not be challenged.

88. In DL 25 to 30 the Inspector then went on to consider differences between the parties 
as to the unit of analysis which may be used for comparing actual transactions.  This 
included a method advanced by Mr Jones and is the subject of ground 2.  The issue is 
whether the Inspector’s handling of that subject is tainted by legal error and if so 
whether that vitiates the Inspector’s conclusions rejecting PRL’s estimate of BLV and 
his decision that PRL failed to show that its proposal would provide the maximum 
reasonable amount of affordable housing.

89. In DL 31 to 33 the Inspector explained why Mr Fourt’s analysis of 27 transactions 
within Islington was insufficiently reliable for estimating a BLV on the appeal site. 
His reasoning involved freestanding criticisms which did not depend in any way upon 
the issues referred to in DL 25 to 30. The Inspector also made it clear that he was 
addressing his criticisms to the comparability of the sites and land values relied upon 
by  Mr  Fourt,  irrespective  of  the  method  of  comparison used  (including  those 
additional methods of comparison referred to in DL 31).

90. In DL 34 to 36 the Inspector addressed Mr Fourt’s 5 key comparables.  He found that 
they suffered from the same issues as the 27 comparables, but concluded that certain 
information lent support to LBI’s BLV and hence undermined the figure advanced by 
PRL.  

91. In  DL 37  the  Inspector  found  that  LBI’s  method  of  comparing  market  data  was 
preferable to the others put forward.  Mr Harris QC links that paragraph to those the 
subject of challenge in ground 2.

92. In DL 38 to 39 the Inspector returned to paragraph 023 of the PPG and re-emphasised 
the need for proper comparability so as to satisfy the requirement in the first limb that 
land value must reflect (inter alia) planning policy requirements.  That provided the 
context  for  the  next  part  of  the  decision  letter  which  addressed  PRL’s  valuation 
approaches for the appeal site itself which had previously been accepted in the 2015 
decision letter.

93. Between DL 40 and DL 48 the Inspector rejected the PRL’s reliance upon evidence 
using the purchase price paid in May 2013, rival bids in the 2013 sale, the unsolicited 
offer in May 2015, and CBRE’s red book valuation.  It can therefore be seen that in 
DL 31 to DL 36 and DL 40 to 48 the Inspector rejected the evidence relied upon by 
PRL to support the adequacy of its proposed provision of affordable housing (see the 
summary in paragraph 23 above).  This then led to the overall conclusions in DL 49 to 
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50 on how PRL’s approach to BLV failed to comply with policy requirements (quoted 
in paragraph 24 above).

Ground 1

94. It is convenient to deal with the Claimant’s grounds in the order set out in the claim.  
PRL  submits  that  the  Inspector  erred  in  law  because  in  DL  14  and  DL  15  he 
incorrectly stated that LBI was promoting an EUV Plus method of valuation when 
that  was  not  the  case,  he  relied  upon  recent  policy  as  endorsing  the  use  of  that 
approach and he relied upon his erroneous misunderstanding of the Council’s position 
as one reason for not accepting PRL’s contention that a market value approach was 
“the only reasonable means by which to establish the land value”.  The Claimant adds 
that  the Inspector’s  error  was all  the  more significant  because in  reality  LBI had 
advanced a purely market-based approach and so DL 14 was flawed by an internal 
inconsistency. 

95. Mr Kolinksy referred to paragraph 4.16 and 4.19 of Mr Jones’s proof of evidence.  At 
that  stage  his  residual  valuation  of  the  site  was  £7.15m.   He  relied  upon  the 
percentage and absolute size of the uplift that represented over an “optimistic” EUV 
of  £700,000  as  providing  “a  more  than  adequate  incentive”  to  the  landowner  to 
release the site for development. Similarly Mr Wacher, LBI’s Development Viability 
Manager, stated that although the BLV in this case could not be derived by adding a 
percentage of up to 30% to EUV, nonetheless comparison of the value generated by 
the development for the landowner with the EUV still remained “highly relevant”. 
An estimated BLV of £6.75m was said to represent a return of about 9 times the EUV, 
which was competitive and sufficient to incentivise a reasonable landowner to sell the 
site (paragraph 6.30 of rebuttal proof).  This approach was relied upon by LBI in its 
closing submissions (see paragraph 71 above).  The uplift was said to represent the 
sufficient “plus” or premium for the landowner.

96. The approach taken by LBI was entirely consistent with paragraph 3.4.1 of the RICS 
Guidance Note (see paragraph 58 above).  The figure which Mr Jones had arrived at  
by  £6.75m was  re-expressed  as  an  EUV plus  a  premium,  in  order  to  judge  the 
reasonableness of the BLV figure which had been arrived at. 

97. At DL 19 the Inspector said: - 

“Having engaged with market evidence, something that it failed 
to do in the previous appeal, the Council consider that a value 
of £6.75m is the appropriate BLV, including a significant uplift 
above the EUV, and representing the Plus element of the EUV 
Plus approach.”

This confirms that the Inspector correctly understood the way in which LBI had used 
the EUV Plus method in accordance with paragraph 3.4.1 of the RICS Guidance Note. 
DL  40  does  not  suggest  any  inconsistency  in  the  Inspector’s  reasoning.   He 
considered that the EUV Plus method, in the manner applied here, was an appropriate 
method in this case and preferable “to a purely market value approach, allowing for 
value to have regard to the market as a  consideration, rather than the determining 
factor”  (emphasis  added).   In  that  paragraph  the  Inspector  was  referring  to  his 
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criticisms of PRL’s purely market based approach, which he had already rejected in 
DL 31 to 36.

98. For these reasons I reject ground 1 of the challenge.

Ground 2

The Inspector’s comments on using units of accommodation to compare land prices

99. In order to make a comparison between land prices on one site and another, valuers 
generally  express  the  data  they  are  analysing  by  reference  to  a  common  unit  of 
comparison.  So Mr Fourt analysed information in terms of, for example, price per 
acre, price per sq ft and price per habitable room (DL 31).  Ground 2 relates to DL 26 
to 30 where the Inspector considered three other comparative techniques using value 
per unit of accommodation which the parties had suggested. 

100. In relation to a suggestion from LBI that land value be divided by the total number of  
units (both market and affordable housing) the Inspector said (DL 26): -

“this  attributes  value  to  the  affordable  housing  units  (where 
provided)  and  it  is  agreed  between  the  parties  that  the 
commercial value of these is limited.  It can, therefore, have the 
effect  of  artificially  reducing  land  or  site  values  when 
comparing sites that provided affordable housing against those 
that did not.”

101. He then dealt with an approach suggested by PRL (DL 27): -

“The appellant seeks to discount the affordable housing units 
and divide the land value by the number of market units but this 
has the result of inflating the unit prices on schemes that have 
provided larger proportions of affordable housing, incorrectly 
giving  an  impression  of  higher  land  value.   As  the  full 
circumstances  that  led  to  the  various  levels  of  affordable 
housing  on  other  sites  is  unknown,  neither  of  these 
methodologies is of particular value”

102. Mr Kolinsky QC explained that DL 27 related to a paradox pointed out at the inquiry 
by LBI (for example in paragraph 200 of their closing submissions). If a high price 
paid for a site was influenced by a low provision of affordable housing and that price 
is  divided by a  correspondingly high number  of  market  units,  that  figure  will  be 
expressed as a relatively low land value per unit.  But if a lower price paid for a site 
was influenced by a high provision of affordable housing, and is then divided by a 
relatively low number of market units, that figure will be expressed as a relatively 
high land value per unit.  These relationships “turn things on their head”.

103. PRL does not seek to challenge the Inspector’s comments in DL 26 and DL 27 on 
those two approaches.  

104. The challenge relates to an approach put forward by Mr Jones (DL 28): - 
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“A more  reliable  comparison  is  the  Council’s  methodology, 
which assumes a 50% affordable housing contribution for all 
transactions analysed (as  the starting point  in  policy)  and to 
divide the land purchase price by the remaining 50% market 
dwellings.   Whilst  actual  affordable  housing  provision  on 
various  sites  differs,  this  can  be  assumed  to  account  for 
downward revisions from 50% affordable housing provision in 
light  of  site  specific  circumstances  evidenced  in  those 
individual planning applications. Therefore, this method allows 
a comparison across sites without being affected by differing 
levels  of  affordable  housing  provision  and  avoids  importing 
assumptions  and  circumstances  from other  sites  that  do  not 
apply to the appeal site.” (emphasis added).

105. At paragraphs 4.56 to 4.57 of his proof Mr Jones contended that by using a divisor 
based on a number of market units which assumed that 50% affordable housing had 
been provided on each site, whether or not that was the case, he was adjusting land 
value so as to (i) reflect LBI’s policy, (ii) avoid the issue of “circularity” and (iii)  
comply with paragraph 023 of the PPG.

106. Plainly, a challenge to an Inspector’s judgment on valuation matters which is no more 
than a disagreement with his or her assessment of the merits, cannot be advanced 
under the guise of a complaint of Wednesbury unreasonableness (Newsmith Stainless 
Limited v Secretary of State for the Environment, Transport and the Regions [2017] 
PTSR 1126 paragraphs 6 to 7).  But an irrationality challenge may succeed where it is  
shown, for example,  that  the decision proceeds from flawed logic or “an error of 
reasoning which robs the decision of logic” (R v Parliamentary Commissioner for 
Administration ex parte  Balchin [1996] EWHC Admin 152 at  paragraph 27;  R v 
North and East Devon Health Authority ex parte Coughlan [2001] QB 213, 244 at 
paragraph 65).   That was how Mr Harris QC presented his main challenge under 
ground 2. 

107. PRL’s  case  before  the  Inspector  on  this  subject  was  set  out  in  their  closing 
submissions at  paragraphs 299 to 324.    In summary,  PRL demonstrated that  Mr 
Jones’s method did not produce a land value which reflected the policy target of 50% 
affordable housing at all.  Whatever level of affordable housing was assumed in Mr 
Jones’s method (whether 50% or some other percentage), it would always generate 
the same BLV. In his approach the level of affordable housing, rather than being a  
factor which in part defined the BLV, was treated in effect as being irrelevant to it.  
Arithmetically this was so because the 50% assumption used to determine the unit of 
comparison, the divisor applied to the land price, was also used to determine BLV for  
the appeal site when the per unit figure was applied to 50% of the 96 units to be 
constructed on that site.  The choice of the 50% affordable housing parameter turned 
out to be self-cancelling and of no consequence to the exercise.  The same would 
apply to any alternative affordable housing percentage used in Mr Jones’s method.

108. This should not have come as any surprise to the parties at the inquiry because the 
exercises carried out in Tables 4 and 5 of Mr Jones’s proof, the latter expressing land 
price  per total number  of  units  and  the  former  per  market unit  (assuming  50% 
affordable housing), both produced a land value for the appeal site of £5.29m as an 
average across the transactions analysed.  Not only is  this  apparent  from a simple 
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inspection of the two tables, it was explicitly stated in paragraph 4.77 of Mr Jones’s 
proof.  Not  surprisingly  therefore,  neither  Defendant  sought  to  refute  Mr  Harris’s 
submission on this particular point. 

109. However, it is necessary for the court to articulate the flawed logic in Mr Jones’s 
method, and not simply rely upon Mr Harris’s arithmetical exercise. There are at least  
two points. First, if an actual land price was inflated by an over-optimistic expectation 
about the overall development capacity of the site, that price may nonetheless have 
assumed a correct proportion of affordable housing, planning obligations and other 
development costs. An erroneous judgment about the site’s capacity is not corrected 
by applying a 50% affordable housing assumption to the number of units on the site.  
Halving the per unit divisor has nothing to do with removing that flaw in the land 
price.  That should be addressed by adjusting the land price to a proper basis.  

110. This first point is but one example of a second, more fundamental flaw in Mr Jones’s 
method.  It assumes that any differences between comparables and the appeal site can 
be properly allowed for simply by applying the 50% affordable housing assumption to 
the divisor and that no adjustment needs to be made to the land price itself before it is 
expressed in a comparative form, whether that be per unit of accommodation or per 
unit  of  area.   The  appeal  site  suffered  from  no  unusual  physical  or  economic 
constraints.   The price  paid for  another  site  might  have been high relative to  the 
appeal site because of a high EUV and/or AUV.  Alternatively, the price may have 
been influenced by abnormal development and planning costs,  which in turn may 
explain why a lower contribution of affordable housing had been properly justified. 
Mr Jones’s method illogically assumes that there is no need to adjust the land price 
because the approach taken to the divisor addresses all such differences between sites. 
Plainly it cannot. Whatever number of units the land price is divided by, the effect of 
these differences on land price remains in the numerator and therefore in the per unit  
figure derived from that price.  

111. For  these  reasons,  I  am unable  to  accept  Mr Buley’s  submission that  the  second 
sentence of DL 28 explains the third sentence of that paragraph or anything in DL 29. 
The logic in DL 28 was flawed in so far as the Inspector was led by LBI to accept that  
Mr Jones’s approach overcame the problem of comparison between land prices being 
affected by differences in the levels of affordable housing provided or by assumptions 
and circumstances affecting other sites which were inapplicable to the appeal site (last 
sentence of DL 28).

112. The next and essential question is whether the legal error in DL 28 vitiated the basis  
upon  which  the  Inspector  rejected  PRL’s  case  that  a  10%  affordable  housing 
provision represented the maximum reasonable level. It is a well-established principle 
that, if it can be seen from reasoning in the decision letter untainted by the legal error 
identified  that  the  Inspector  would  necessarily  have  reached  the  same  decision, 
namely to dismiss the appeal, if his decision has not contained that error, then the 
Court  will  exercise  its  discretion  against  the  quashing  of  the  decision.  In  such 
circumstances the error is treated as being of no materiality or significance to the legal 
validity of the decision (Simplex GE (Holdings) Limited v Secretary of State for the 
Environment [2017] PTSR 1041;  R (Smith) v NE Derbyshire PCT [2006] 1 WLR 
3315;  R (Smech Properties) v Runnymede BC [2016] JPL 677 at paras 25 to 39; 
Secretary of State for Communities and Local Government v South Gloucestershire 
Council [2017] JPL 798 at paras. 24 to 29). Because a decision on a planning appeal 
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must be expressed through a formal document setting out the Inspector’s reasons in 
accordance with a statutory obligation, the court may more readily be able to see 
whether the error  might  have made a difference to the outcome arrived at  by the 
Inspector,  or  whether  the court  can be satisfied from untainted reasoning that  his 
decision would inevitably have been the same. The Simplex exercise does not involve 
the court second-guessing what might happen on any future redetermination if the 
decision were to be quashed. That would beg the question which the court is to decide  
(Goodman  Logistics  (UK)  Ltd  v  Secretary  of  State  for  Communities  and  Local 
Government [2017] JPL 1115 at paras. 95-98).

113. As I have already explained, PRL’s case that it had discharged the policy requirement 
to provide the reasonable maximum level of affordable housing was in any event 
rejected by the Inspector for the reasons given in DL 31 to 36 and DL 38 to 48. In this 
context it is also important to note that the Inspector’s wholesale and robust rejection 
of the Claimant’s valuation case was supplemented by his rejection at DL 49 of its  
incorrect  approach  to  the  application  of  development  plan  policy.   None  of  the 
Inspector’s reasoning in these paragraphs was affected by his earlier comments in DL 
28 on the approach of Mr Jones to per unit comparison, or by his comments in DL 26 
to 27 on the use of other forms of per unit comparison. The Inspector’s rejection of 
PRL’s  viability  case  was  based  upon  entirely  different  and  very  much  more 
fundamental criticisms. No legal challenge has been made to any part of DL31 to 36 
and DL 38 to 48.

114. I appreciate that in DL 37 the Inspector stated that he preferred Mr Jones’s method of 
comparing market data to others, but I cannot accept the submission that this tainted 
his rejection of PRL’s viability case.  Plainly, the rejection at DL 40 to 48 of PRL’s 
valuation  exercises  relating  to  the  appeal  site  itself had  nothing  to  do  with  that 
method.   The  Inspector’s  earlier  rejection  at  DL 31 to  36  of  PRL’s  comparative 
analysis of market evidence did not rely upon Mr Jones’s method (or the criticism in 
DL 27 of Mr Fourt’s approach). The criticisms made of PRL’s viability case were 
free-standing  points  largely  drawn  from  LBI’s  case  in  its  closing  submissions 
preceding paragraph 195. They were not therefore related to the technique described 
in DL 28 (or indeed in DL 26 to 27). For example, the Inspector criticised PRL’s 
evidence because the variables between sites were unknown and/or adjustments had 
not been made.  There has been no challenge to that reasoning.  The fact that the  
Inspector  did  not  appreciate  that  the  particular  method  identified  in  DL  28  also 
suffered from these problems does not vitiate his positive reasons for rejecting the 
Claimant’s valuation case, especially in the context where it was for the Claimant to 
justify its proposal that 10% affordable housing represented the maximum reasonable 
amount that could be provided (see paragraphs 47 to 49 above).  

115. Mr Harris QC sought to demonstrate that the Inspector’s criticisms of PRL’s evidence 
were tainted by his acceptance of LBI’s BLV figure of £6.75m.  He contended that 
that figure was derived, indeed solely derived from Mr Jones’s method descried in DL 
28.  I reject that submission for a number of reasons. 

116. Ironically,  the  first  reason  involves  PRL’s  own arithmetical  demonstration  of  the 
flawed logic of Mr Jones’s alternative basis of comparison (see paragraph 107 above). 
Whether the divisor used by Mr Jones assumed 50% affordable housing (i.e. his table 
4) or the total number of units provided (his table 5), or assumed any other percentage 
of affordable housing, the land value he derived for the appeal site would still  be 
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£5.29m (see paragraph 108 above and paragraph 4.77 of  Mr Jones’s  proof).   Mr 
Harris QC was therefore wrong to insist that the BLV shown in Mr Jones’s table 1 
was based solely on the exercise in his table 4 using the method described in DL 28.  
For completeness, I should mention that during the hearing there was a dispute as to  
whether Mr Jones had conceded this point. The court cannot resolve such a dispute in 
proceedings of this nature.  But, in any event, there is no need to do so because, as I 
have explained, the point is academic.  It is therefore right to say that Mr Jones’s table  
1 relied in part upon the figure of £5.29m derived from his table 5.  

117. Plainly,  Mr Jones’s BLV figure of £6.75m was significantly greater than £5.29m. 
According to DL 29, that was explained by a weighting exercise which Mr Jones had 
carried out, although the Inspector did not find it necessary to rely upon that further 
analysis. 

118. Second, it is plain from table 1 and from LBI’s closing submissions that the Council  
also relied upon residual valuation to support the figure of £6.75m.  In table 1 Mr 
Jones had also relied upon his residual valuation of £7.15m as part of a basket of 
material.  That assumed 50% affordable housing provision.  By the end of the inquiry 
that valuation had fallen to £2.4m and did not “actively support” Mr Jones’s judgment 
that the BLV was £6.75m (see also DL 19).  But paragraph 116 of LBI’s closing 
submissions nevertheless  relied upon a  residual  valuation approach to  support  the 
figure  of  £6.75m (paragraph  73(iv)  above).   In  my judgment  there  was  no  legal 
requirement for the Inspector to refer explicitly to that particular point in his decision 
letter. That document was addressed to the parties on the basis that they would be 
familiar  with the cases which had been advanced and the way in which they had 
evolved by the end of the inquiry.  

119. Third,  the  Inspector  found  that  the  evidence  on  the  Coppetts  Wood  Hospital 
transaction supported LBI’s BLV of £6.75m.  That was a matter of judgment for the 
Inspector and is not open to legal challenge.

120. Fourth, the Inspector was aware of limitations in Mr Jones’s comparative technique 
(see DL 30). But, in any event, in DL 49 to 50 he decided that the majority of the  
evidence  before  him  was  “not  adequately  comparable”  to  provide  a  robust 
justification by PRL for the level of affordable housing it had proposed. On the other 
hand, other evidence which he considered to be of value showed that LBI’s BLV of 
£6.75m was “not out of kilter with the market” (see DL 34 and 35).  Plainly this was 
so very much lower than PRL’s figures of £13.26m revised downwards to £11.9m, 
which were closely related to the price paid in May 2013, that in DL 50 the Inspector 
said  that  “an  inflated  land  value  [should  not]  be  subsidised  by  a  reduction  in 
affordable housing”. 

121. Accordingly, I am satisfied from reasoning in the decision letter that is untainted by 
the legal error I have identified, that the Inspector’s decision to reject the adequacy of 
the proportion of affordable housing proposed would inevitably have been the same if 
he had not made that error. It follows that the decision should not be quashed because 
of that error. 

122. I should add that in DL 73 to 82, 92 and 96 the Inspector dismissed the appeal for a  
further reason, namely the inadequacy of the review mechanism contained in PRL’s 
unilateral undertaking under section 106 dated 27 April 2017. This formed part of his 
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consideration of the second main issue defined in DL 4. No legal challenge has been 
made to that part of the decision letter. Furthermore, PRL has not suggested that the 
legal  error  arising from DL 28 influenced in any way the Inspector’s  reasons for 
deciding  that  the  review  mechanism  in  the  undertaking  was  unacceptable  and 
conflicted with relevant planning policies. The Inspector explicitly stated in DL 78 
that:

“These  matters  alone  render  the  submitted  [unilateral 
undertaking]  incapable  of  securing  an  appropriate  review 
mechanism, were the appeal to succeed.”

This freestanding basis for the dismissal of the appeal constitutes a separate reason as 
to why the decision should not be quashed because of the legal error identified above. 

Whether there was an internal inconsistency in the decision letter

123. Next,  Mr  Harris  QC criticised  the  Inspector  for  applying  Mr  Jones’s  method  as 
described in DL 28 in an inconsistent manner.  In DL 29 the Inspector stated that this 
method could only be applied to sites purchased without planning permission, but in 
DL 30 he referred to evidence on 12 sites, 5 of which had the benefit of planning 
permission.  Although this was a point made by Mr Fourt, PRL complains that the 
Inspector did not address it.

124. In  view of  my rejection  of  the  main  points  raised  by  PRL under  ground  2,  this 
complaint raises no additional point of any significance.  The Inspector’s rejection of 
PRL’s affordable housing proposal was based upon its own intrinsic lack of merit.  It 
did not depend upon the application of the method described in DL 28, nor therefore 
could it have been affected by any defective application of that method.

125. Although it is unnecessary to go further, I also accept the argument in paragraph 57 of 
LBI’s skeleton.  As the Inspector recognised, sites with planning permission would 
have a relatively higher value than sites without permission (all other things being 
equal).  The appeal site did not have planning permission.  Accordingly, the removal 
of sites with planning permission, and therefore relatively more valuable than those 
without, would have the effect of reducing the average value of the remaining sites. 
That works against the Claimant’s argument that the BLV should have been greater. 
It would increase the “headroom,” thus enabling a greater level of affordable housing 
to be provided. 

Adequacy of reasons

126. Finally under ground 2,  PRL criticises the Inspector for failing to address part  of 
LBI’s case (and PRL’s response) as it had evolved by the close of the inquiry.  Mr 
Harris referred to the three aspects summarised in paragraph 193 of LBI’s closing 
submissions (see paragraph 74(ix) above).  The complaint is that the Inspector made 
no mention of (a) the adjustment of the 2013 purchase price of the appeal site for its 
reduced development capacity and (b) the evidence on 351 Caledonian Road as a 
comparable.   It  is  suggested that  he had not  appreciated how far  LBI’s  case had 
altered by the end of the inquiry.  Essentially, this was a reasons challenge.
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127. It  is  well-established  that  an  Inspector  does  not  have  to  rehearse  every  point  or 
argument raised by a party (see Bloor at paragraph 19).  The Inspector is not writing 
an examination paper.  To require him to refer to every material consideration would 
impose an unjustifiable burden.  Consequently, an argument that an Inspector has not 
understood the materiality of a point to the decision, must necessarily be limited to the 
main issues and “then only...when all other known facts and circumstances appear to 
point  overwhelmingly  to  a  different  decision”.  In  order  to  establish  a  reasons 
challenge a claimant must show that the decision letter gives rise to “a substantial 
doubt” as to whether the decision-maker made an error of law.  Even then, a claimant  
must  show  that  he  has  been  substantially  prejudiced  by  the  legally  inadequate 
reasoning,   for  example,  by  a  developer  being  unable  to  assess  the  prospects  of 
obtaining an alternative planning permission (South Bucks DC v Porter (No 2) [2004] 
1 WLR 1953, 1961-4). 

128. In my judgment, there was no legal requirement for the Inspector to refer expressly to 
the  outcome of  the  exercise  in  which  the  purchase  price  paid  in  May 2013  was 
adjusted for a reduction in the development capacity of the site.  In DL 42 to DL 45 
the Inspector explained why he gave only “limited weight” to PRL’s reliance on that 
purchase price.  In DL 17, 24, 42 and 43, the Inspector was plainly aware of the 
reduction in the capacity of the site and of the lack of evidence about the development 
assumptions underlying the various bids in the sale.  The Inspector rejected PRL’s 
case.  There was no legal requirement for him to refer to a piece of evidence which 
only served to further undermine that case. 

129. It is common ground that the Inspector did not refer to evidence on the transaction at 
351 Caledonian Road.  As I have already explained, that evidence was relied upon by 
LBI in order to support its assessment of the BLV (see paragraph 74(viii) above). Mr 
Harris QC sought to criticise LBI’s analysis by reference to paragraph 192 of the 
Council’s closing submissions because it involved the total number of unit method of 
comparison criticised in DL 26.  In fact, PRL’s Closing Submissions criticised LBI’s 
reliance upon this material because of the use of Mr Jones’s method of comparison 
referred to in DL 28.  As we have seen there is no arithmetical difference between the  
two.  Either way, this was simply a criticism of the figure of £6.432m derived by LBI 
from the evidence on 351 Caledonian Road.   Mr Harris  QC did not  identify any 
further issue on this comparable, nor did he suggest that the PRL had sought to rely 
upon it in order to provide positive support for its case.

130. Given that the Inspector rejected PRL’s affordable housing case for reasons which did 
not depend upon resolving any issue about the analysis of the comparable at  351 
Caledonian Road, he was not legally obliged to deal with the issue identified by Mr 
Harris QC.  Furthermore, the Inspector rejected PRL’s case for reasons which did not 
depend upon his acceptance of LBI’s BLV of £6.75m or the precise basis upon which 
that figure had been estimated.

131. In  any  event,  PRL  cannot  show that  it  has  been  substantially  prejudiced  by  the 
absence of any explicit reasoning on the two points which have been raised.  The 
Claimant  knows  in  legally  sufficient  detail  why  its  affordable  housing  case  was 
rejected.  It knows that if it is to pursue a further proposal with only 10% affordable 
housing (or  some other  proportion  less  than  50%) it  must  put  forward  a  “robust 
justification” for that case, which would include a viability assessment overcoming 
the defects in its evidence identified by the Inspector in the 2017 decision letter.
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132. For all these reasons I reject the various challenges advanced under ground 2.

Ground 3

133. The Claimant seeks to challenge the manner in which the Inspector sought to deal 
with two comparables, Coppetts Wood Hospital and 52 Tollington Way.

Coppetts Wood Hospital

134. PRL criticises the Inspector’s handling in DL 34 of evidence on this site because (a) it  
relied upon the purchase price despite the criticism of such evidence in DL 45 and (b) 
indexation was used despite the criticism of that technique in DL 30.

135. Although this submission was dressed up as a complaint about internal inconsistency 
within the decision letter, it amounted to no more than an attack on the Inspector’s 
judgment on the merits of the evidence before him.  In DL 30 and DL 45 the Inspector 
did not suggest that purchase price evidence or indexation should not be used at all.  
His observations simply went to matters of weight.  In fact, the focus of the caution 
expressed  in  DL  45  related  to  the  use  of  purchase  price  information  which  is 
influenced by unreasonable  or  overly optimistic  assumptions.   In  the case of  this 
comparable, the site provided 54% affordable housing (DL 34).  Furthermore, as Mr 
Kolinsky QC pointed out, the indexed figure was contained in the evidence of PRL’s 
expert, Mr Fourt, and the transaction was “relatively recent” (DL 34).  PRL accepted 
that the site was in the same locality as the appeal site, the transaction was recent and 
should be used (paragraph 347 of PRL’s closing submissions).

52 Tollington Way

136. PRL submitted that its case at the inquiry was that the residential development on the 
site only proceeded because of public subsidy, without which it was “commercially 
unviable”.  Affordable housing in excess of 50% had only been achieved because 
neither the landowner nor the developer needed to make a commercial return.  It was 
contended that if adjustments were made to address these points, the site would only 
have yielded 6% affordable housing.

137. The Inspector dealt with this comparable in DL 36 where he simply said: -

“The Tollington Way scheme is in Islington but provided in 
excess  of  50% affordable  housing  so this  does not  alter  my 
conclusions on the appeal site”

PRL  complains  that  the  italicised  words  involved  a  non-sequitur  and  inadequate 
reasoning.

138. Mr Kolinsky QC responded that the Tollington Way site had been omitted from Mr 
Fourt’s analysis because it had only provided 15 units and so was below his threshold 
of 20 units.  In paragraphs 2.39 to 2.43 of his rebuttal proof Mr Jones explained why 
he did not consider 52, Tollington Way to be a good comparable.  LBI did not rely 
upon this transaction in order to undermine PRL’s case.  Tollington Way was referred 
to in the Claimant’s Closing Submissions but not in order to make the points now 
advanced by way of legal submission.
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139. Given  the  way  in  which  Tollington  Way  was  dealt  with  in  PRL’s  Closing 
Submissions, I see no reason why the Inspector was legally obliged to give reasons 
dealing with Mr Fourt’s analysis on this particular point. As for the Inspector’s brief 
reference in DL 36 to the transaction, it is plain that he did not place any material 
reliance upon it. By this stage in the decision letter he had already rejected PRL’s 
analysis of 27 comparables in Islington and 5 other key comparables (which did not 
include this site) for reasons which are unaffected by the last sentence of DL 36.

140. For these reasons I reject ground 3.

Conclusions

Outcome of the claim

141. I accept that grounds 1 and 2 could not be rejected without full argument and so I 
accept  that  they did  cross  the  threshold for  arguability.   However,  ground 3  was 
hopelessly unarguable. Consequently, I grant permission to apply for statutory review 
limited to grounds 1 and 2.  However, for the reasons set out above the application for  
statutory review is dismissed.

Postscript 

142. One of the key objectives in our planning system is efficiency in decision-making, in 
order to avoid delay in bringing about necessary or beneficial development. In this 
context the present case strikingly illustrates the importance of seeking to overcome 
uncertainty  on  how  viability  assessment  should  properly  be  carried  out.  Similar 
schemes on the same site have been approached by two different Inspectors in very 
different ways. That is not in itself unlawful, but from a practical perspective it does 
make it  more difficult for practitioners and participants in the planning process to 
predict the likely outcome and to plan accordingly. It also leads to a proliferation of 
litigation. The second inquiry in the present case lasted nine days and, even then, a 
further two day hearing in the High Court followed. It appears that similar issues are 
being argued on sites all over London and, no doubt, in other parts of the country as 
well. Appeal decisions which are said to support rival positions are seized upon as 
part  of  an  increasingly  adversarial  process.  Decisions  of  the  High Court  are  also 
subjected to intense scrutiny and added to the forensic palette, whilst overlooking the 
point that the court’s role is limited to review on public law principles, and not to  
determine whether a decision was right or wrong on its merits.

143. The present case illustrates the tension that has arisen in the application of paragraph 
023 of the PPG. But the plain intention of that paragraph is to promote harmonisation 
between the three specified requirements when they are applied in decision-making. 
Thus,  when estimating a  BLV for  a  site,  the  application of  the  second and third 
requirements should “reflect”, and not “buck,” relevant planning policies (including 
those  for  the  delivery  of  affordable  housing).  On  the  other  hand,  the  proper 
application of those policies should be “informed by,” and not “buck,” an analysis of 
market evidence which reflects those policies (or where appropriate is adjusted to do 
so). As the PPG recognises, “realism” is needed when these matters are taken into 
account in decision-making. So, to take one example, a judgment may need to be 
made on relaxing one or more planning requirements or objectives where that would 
render a development on the site in question non-viable according to a viability case 
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which uses (inter alia) land values which have adequately taken planning policies into 
account.

144. According  to  the  basic  principles  set  out  in  the  NPPF  and  the  NPPG,  it  is  
understandable why a decision-maker may, as a matter of judgment, attach little or no 
weight to a developer’s analysis which claims to show a “market norm” for BLV by 
doing  little  more  than  averaging  land  values  obtained  from  a  large  number  of 
transactions  within  a  district.  If  those  values  are  inflated  by,  for  example,  a 
misjudgment  about  a  site’s  development  capacity  and/or  by  a  failure  to  factor  in 
appropriate  planning  requirements,  such  an  exercise  does  not  establish  a  relevant 
“norm” for the purposes of paragraph 023 of the PPG. Such data should be adjusted 
(subject  to  any  issues  about  reliability  and  cross-checking).  A  failure  to  obtain 
adequate information about comparables relied upon (including the planning context 
and circumstances influencing bids and the transacted price) would not be acceptable 
where development appraisal or viability is dealt with in the Lands Chamber or in an 
arbitration, and it is difficult to see why the position should be different where the 
same type of issue arises in the present type of case.

145. On the other hand, it is understandable why developers and landowners may argue 
against local policy statements that BLV should simply conform to an “EUV plus a 
percentage” basis of valuation, especially where the document has not been subjected 
to independent statutory examination prior to adoption. Some adherents appear to be 
promoting  a  formulaic  application  of  “EUV  plus.”  But  as  the  RICS  advised  its 
members in its 2012 Guidance Note, an uplift of between 10 and 40% on existing use 
value is an arbitrary number and the method does not reflect the workings of the 
market  (see  paragraph  57  above).  It  has  not  been  suggested  that  this  valuation 
approach takes into account the value of the new land use for which the site is to be 
sold,  whereas  it  might  be  said  that  a  reasonable  landowner  would treat  that  as  a 
primary consideration in valuing his property. In this context a document issued by a 
professional institution setting out “accepted good practice” for chartered surveyors 
ought to command great respect in the planning process unless there is a sound reason 
to the contrary. If, for example, a site value were to be negotiated so as to respect 
planning policy requirements properly but that price substantially exceeded an uplift 
of say 40% (or any other policy-specified percentage) on the existing use value of the 
site, the question would be posed why should that evidence not be treated as relevant 
to BLV? Otherwise, might it not be suggested that there is a risk of policy attempting 
to “buck” the market (see paragraph 143 above)? There is a difference between a 
policy which may have the effect of influencing market value, as compared with one 
which disregards levels  of  market  value arrived at  quite  properly in  arm’s length 
transactions and consistent with the correct application of planning policies and sound 
valuation principles.

146. Mr Buley briefly referred to consultation proposals for the NPPG published in March 
2018. They suggest using “standardised inputs” in viability assessments. To arrive at 
an  appropriate  minimum  premium  to  be  added  to  EUV  it  is  suggested  that  an 
assessment should look at comparable sites that have recently been granted planning 
permission  in  accordance  with  relevant  policies. The  prices  paid  for  such  land, 
suitably  adjusted,  can  then  be  compared  to  EUVs for  those  sites  to  ascertain  an 
appropriate premium or uplift additional to EUV for the landowner of the site being 
considered.
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147. It might be thought that an opportune moment has arrived for the RICS to consider 
revisiting the 2012 Guidance Note,  perhaps in conjunction with MHCLG and the 
RTPI, in order to address any misunderstandings about market valuation concepts and 
techniques,  the “circularity” issue and any other problems encountered in practice 
over the last 6 years, so as to help avoid protracted disputes of the kind we have seen 
in the present case and achieve more efficient decision-making. The High Court is not 
the appropriate forum for resolving issues of the kind which the Inspectors dealing 
with the Parkhurst Road site had to consider. It is very much to be hoped that the  
court is not asked in future to look at detailed valuation material as happened in these 
proceedings. 

Addendum: Extracts from the 2017 decision letter.

4. The main issues are whether the development would provide the maximum reasonable 
level of affordable housing in accordance with the development plan; and whether suitable 
planning obligations would be secured to mitigate the effects of the development.

Reasons

Affordable housing
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5. It is common ground between the parties that there  is a significant need for both 
market and affordable housing across London, including in the Borough of Islington. Policy 
3.12 of the London  Plan (2016) (LP)  requires that the maximum reasonable amount of 
affordable housing should be sought from individual schemes having regard to a range of 
criteria, including development viability  and the need to encourage  rather  than restrain 
residential development.

6. Policy CS 12 (G) of the  Islington Core Strategy (2011) (CS) requires that 50% of 
additional housing to be built in  the borough over the plan period should be affordable. 
There is no dispute between the parties that this is a borough wide strategic target and that 
this level  of provision  need not necessarily be delivered on every site to comply with the 
policy. For example, some schemes may provide more  than 50% affordable housing or be 
exclusively affordable housing schemes. The policy does  make clear, however, an 
expectation that many sites will deliver at least 50% of units as affordable.

7. This is a pertinent consideration given that the Council is not currently meeting its 
affordable housing requirements and its undisputed evidence that the need for  affordable 
housing identified in  the 2011 Strategic Housing Market Assessment (SHMA) represents 
more than half of the Council’s overall housing target. The Council also suggests, having 
regard to its progress in updating the SHMA that this situation is likely to have  worsened 
since that time.  Clearly,     if the pressing need for affordable housing in the area is to be met, 
delivery through individual schemes will need to be maximised.

8. During the course of the appeal, the  appellant offered to provide 10% affordable 
housing (by unit), notwithstanding that this level of provision is said to make the scheme 
unviable in  commercial terms. The Council argues  that 34% provision  (by unit) is the 
maximum reasonable level  of provision on this particular site. Both  parties have provided 
viability assessments to support their positions and both parties have changed their respective 
positions during the course of the appeal, the appellant shifting from an initial position of 0% 
provision and the Council from an initial expectation of 50% provision.

9. Paragraph 173 of the National Planning Policy Framework (the Framework) makes 
viability an important consideration, noting that development should not be subject to such a 
scale of obligations and policy burdens that their ability to be developed viably is threatened. 
To ensure viability, the costs of any requirements likely to be applied to development, such as 
requirements  for affordable housing, standards, infrastructure contributions  or other 
requirements should, when taking account of the normal cost of development and mitigation, 
provide competitive returns to a willing land owner and willing developer to enable the 
development to be deliverable.

10. Planning Practice Guidance (PPG) advises that where the viability of a development is 
in  question, local planning authorities should look to be flexible in applying policy 
requirements wherever possible.

Land Value

11. One of the key considerations in viability assessment is the Benchmark Land Value 
(BLV). PPG sets out three principles that should be reflected in determining a site value. In 
all cases, land or site value should:
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(i) Reflect policy requirements and planning obligations and, where applicable, 
any Community Infrastructure Levy charge;

(ii) Provide a competitive return to willing developers and land owners (including 
equity resulting from those wanting to build their own homes); and

(iii) Be  informed by  comparable, market-based  evidence  wherever  possible. 
Where transacted bids are significantly above the market norm, they should 
not be used as part of this exercise.

12. PPG  gives further advice on the concept of a competitive return to  developers and 
land owners. In this case, the appellant seeks a profit on the private units of 18% (though a 
lower level has been accepted in its 10% affordable housing offer scenario) and this is not 
said to be unreasonable by the Council.  As such, I take this to be a competitive return for the 
developer. With regards to the competitive return for the land owner, this is said to be the 
price at which a reasonable land owner would be willing to sell their land for the development 
proposed. The price would need to provide an incentive for  the land owner  to sell in 
comparison with the other options available. Those  options may include the existing use 
value of the land, or its value for a realistic alternative use that complies with planning policy.

13. The Council advocates a residual valuation approach, which  compares the  net 
development value with an Existing Use Value (EUV). This allows  a comparison of the 
potential development value against the existing situation to establish whether  the 
development would  generate a competitive return to a willing developer and land owner. 
This is the same approach suggested by the Council in the previous appeal, where it was 
agreed between the parties that the EUV was not a reasonable basis by itself for establishing 
the BLV. This is because the EUV was low, reflecting the restricted nature of the site as an 
army centre and the strong potential for  residential development established by the 
residential site allocation.

14. Since that time, the army centre use has ceased and the EUV is now described by the 
parties  as negligible. Arguably,  this makes the comparison  even  less relevant and the 
appellant suggests that a market valuation approach is the only reasonable means by which to 
establish the land value. I  could see some logic in the appellant’s position if the Council’s 
methodology did not go beyond this comparison.  However, what the Council is promoting is 
an ‘EUV Plus’ methodology, the Plus element representing a premium above the EUV to be 
paid to the land owner to incentivise release of the land for development in comparison with 
the other options available.

15. This  approach is now  firmly  endorsed by  the Mayor of London’s  Housing 
Supplementary Planning Guidance (March 2016) (Mayor’s Housing SPG) and the Council’s 
Development Viability Supplementary Planning Document  (January 2016) (Development 
Viability SPD), both of which  have been adopted since  the previous  appeal.  These 
documents identify a concern that using a market value approach risks importing individual 
features and circumstances from other sites that may have a greater number  of constraints, 
abnormal costs, higher EUV or valuable Alternative Use  Value (AUV), amongst other 
variables. These  issues are also noted in research  for  the RICS, in recently published 
research  undertaken for  a consortium of London authorities and by the Greater  London 
Authority (GLA) in its Development Appraisal Toolkit Guidance Notes (2015) and the Draft 
Affordable Housing and Viability Supplementary Planning Guidance (2016).
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16. It is accepted by both parties that there are no significant abnormal costs in this case 
and that the EUV is negligible. Clearly, the site allocation makes a residential use a highly 
likely  alternative on the site, but any such scheme must comply with planning policy 
requirements, including the need to provide the maximum reasonable level of affordable 
housing.

17. The current proposal follows  a range of previous schemes on the site, each having 
been reduced in scale and amount to  address the concerns  of the Council and the previous 
Inspector. It may be possible that further alternative schemes could come forward (including 
different residential schemes), noting that different developers will have different ideas and 
aspirations for a site. However, no alternative has been put forward in this case and there is 
no evidence before me to suggest  that any more  intensive  residential scheme could be 
accommodated  whilst  complying with planning policy. Therefore, I consider  the current 
appeal development to represent a good indication of the site’s likely potential and there is no 
AUV that would justify inflation above a site valuation based on the current scheme at the 
present time.

18. These are matters that the PPG requires land owners to consider and it is clear that the 
PPG  anticipates a willing land owner that is acting reasonably. Whilst there is no policy 
requirement for a 50% affordable housing provision on individual sites, this should always be 
the starting point, where the resulting land value is a price that incentivises release of the land 
for development. This is set out at paragraph 6.72 of the Development Viability SPD.  In this 
case, the site has a negligible EUV, no AUV (other than the appeal proposal) and there are no 
abnormal costs or other factors identified that need to be built into    any viability appraisal. 
As such, in order for the land value of other sites to be comparable they should reflect these 
circumstances, and it must also be possible to conclude that policy requirements have been 
met in such other cases, including the maximum reasonable level of affordable housing.

19. The Council’s residual appraisal originally identified a land value of around £7.15M 
based on the provision of 50% affordable housing. However, following recognised changes 
to development costs during the course of the appeal, the residual land value fell to around 
£2.4M using this  approach. The  Council does not maintain, however, that  this is the 
appropriate BLV and recognises that this would not be likely to incentivise the release of the 
land given the optionality available to the land owner, in this case, such options may include 
holding on to the land until a later date. No details of any other likely options have been put 
forward. Having engaged with market evidence, something that it failed to do in the previous 
appeal, the Council consider that a value of £6.75M is the appropriate BLV, including a 
significant uplift above the  EUV, and representing the Plus  element of the  EUV  Plus 
approach.

20. Both parties have sought to engage with  market evidence to inform their respective 
cases. However, it is clear from the evidence submitted and from what I heard at the inquiry 
that finding truly comparable sites  is extremely difficult, despite  the large number  of 
transactions in this busy urban area. The need to be comparable market-based evidence is, 
however, of critical importance. I heard from the appellant that the PPG assumes appropriate 
operation  of the market and that the PPG’s guidance  to disregard transacted bids that are 
significantly above the market norm provided the intervention necessary to avoid  an over 
inflation of land values at the expense of policy objectives.

21. However, there was a striking lack of truly comparable sites available in evidence and 
the number  of adjustments suggested by the parties to allow such a comparison  was vast. 
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The RICS Information Paper, Comparable evidence in property valuation (IP26/2012) notes 
such difficulties. Adjustments between different sites require professional judgements, the 
potential difference between which was highlighted by the parties’ opposing positions.

22. The PPG  requires that site  or land value  be informed by market-based  evidence 
wherever  possible and this  wording clearly anticipates  circumstances  where such a 
comparison will not  be possible. Comparing transacted bids on sites that are not similar in 
terms of the existing EUV, available AUV or that are similarly unencumbered by constraints 
is, in my view, of little value. Furthermore, without knowing all of this information, or the 
assumptions and aspirations of the individual land owners and developers, it is impossible to 
know whether  circumstances  are comparable so that the price paid in  one case should 
influence that paid for another site with entirely different circumstances.

23. Para.4.4 of the RICS Valuation Information Paper 12, states “Generally, high density 
or complex developments, urban sites and existing buildings with development potential, do 
not easily lend themselves to valuation by comparison. The differences from site to site (for 
example in terms of development potential or construction cost) may be sufficient to make 
the analysis of transactions  problematical. The  higher the number of variables and 
adjustments for assumptions the less useful the comparison”.

24. A reliance on the fact that transactions significantly above the market norm should be 
discounted requires true comparisons to be made and the price paid for another site will have 
been determined by  a number  of factors. In this case, the appellant has not provided as 
evidence the assumptions made in its viability appraisal supporting its winning bid for the site 
and this information is also unavailable for the other bidders, or any other ‘comparable’ site 
identified. Therefore, I treat the market evidence provided with some caution. That is not to 
diminish the importance of market evidence as a key consideration in determining land value, 
but it must be truly comparable and meet the other aspects of PPG guidance at paragraph 023 
on viability.

25. The RICS Professional Guidance, Financial Viability in Planning (GN94/2012) (RICS 
Guidance) is clear of the importance that viability assessments are supported by adequate 
comparable evidence. A range of methods have been put forward to allow  some  form of 
comparison between sites in this case.

26. A value per unit comparison, allowing a broad comparison of the unit values between 
various  sites is one method. However, the sites  put forward include various  levels  of 
affordable housing provision. The Council suggests that a simple division of the land value 
by the total number  of units (market and affordable) allows comparison, but this attributes 
value  to the affordable housing units (where provided) and it is agreed between the parties 
that the commercial value of these is limited.  It can, therefore, have the effect of artificially 
reducing land or site values when comparing sites that provided affordable housing against 
those that did not.

27. The appellant seeks to discount the affordable housing units and divide the  land value 
by the number of market units but this has the result of inflating the unit prices on schemes 
that have provided larger proportions of affordable housing, incorrectly giving an impression 
of higher land value. As the full circumstances that led to the various levels of affordable 
housing on other sites is unknown, neither of these methodologies is of particular value.
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28. A more reliable comparison is the Council’s methodology, which  assumes  a 50% 
affordable housing contribution for all transactions analysed (as the starting point in policy) 
and to divide the land purchase price by the remaining 50% market dwellings. Whilst actual 
affordable housing provision on various sites differs, this  can  be assumed to account for 
downward revisions  from 50% affordable housing provision in light of site specific 
circumstances evidenced in those individual planning applications. Therefore, this method 
allows  a comparison across sites without being affected by differing levels of affordable 
housing provision and avoids importing assumptions and circumstances from other sites that 
do not apply to the appeal site.

29. During cross examination, Mr Jones made reference to a weighting exercise but this 
had not been explained in written  submissions. In any  case, I  consider that the figures 
resulting from the above methodology provide a  useful output for comparison without the 
application of any subsequent weighting that might distort the results. Mr Jones’ method of 
comparison can only be applied to sites that were purchased without planning permission, as 
is the case for the appeal site, noting that the certainty provided by a planning permission 
would influence land value.

30. Table 4 of Mr Jones’ Proof of Evidence compares the appeal site to 12 others in the 
area, and clearly demonstrates that the land value attributed by the appellant is far in excess 
of the average across those sites and the highest value achieved elsewhere. In contrast, the 
Council’s land value figure, whilst higher than the average, is more comparable. There are of 
course limitations in this method of comparison, not  least due  to the selection  of schemes 
chosen for comparison and the date of the transactions, particularly as the Council has sought 
to avoid distortion by using the actual sales values without indexation. However, keeping this 
in mind, the method does provide a broadly consistent basis  on which  to compare various 
sites without large numbers of adjustments that would be likely to result in uncertainty around 
the results.

31. The appellant uses a variety of methods to compare transaction evidence in addition to 
those discussed above, including price per acre, price per square foot, price per habitable 
room and land value as a percentage of Gross Development Value.  Some 27 transactions are 
analysed, which are said to be all transactions in Islington involving developments of more 
than 20 units that have occurred since 2010.

32. Having compared the sites using the various methods explained, the appellant draws a 
conclusion that the site value of £13.26M is not at odds with the market, or at least the sites 
analysed. However, all the means of comparison tested compare a transacted land value 
without the adjustment necessary to make the sites comparable to one another.  This analysis 
is highly affected by the varying levels of affordable housing in each case, 16% on average 
across the larger sample of sites considered, and the other variables I have discussed above. 
It is also highly pertinent that a large number  of the sites selected provided no affordable 
housing at all, many of which were exempt from such a requirement as they involved changes 
of use from office to residential under permitted development rights. Many of the variables 
remain unknown and unaccounted for and so the exercise cannot provide a true picture for 
comparison to the appeal site.

33. The reliability of the data is further reduced given the number of adjustments made to 
allow effective comparison, involving adjustment by a range of indices. Whilst this approach 
can be effective in  updating dated values  to current day values, applying such adjustments 
adds a further layer of uncertainty.
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34. A total of six transactions from the local area considered, by the appellant, to be 
particularly comparable are analysed in more detail, though one site (Altitude) was withdrawn 
during the Inquiry. The analysis of the five remaining sites suffers from the same issues as I 
set out above. However, the Coppetts Wood Hospital site does provide a level of affordable 
housing similar to the starting point in policy of 50%, in fact 54%. The site was purchased 
relatively recently (within the last two years) without planning permission and for a similar 
number of units (80) in a purely residential scheme. The site was purchased for £7.5M but 
applying the appellant’s  chosen indexation, this  now equates  to around £6.73M,  extremely 
close to the Council’s BLV for the appeal site of £6.75M.

35. The appellant specifically identifies this site as being a key comparable and of the five 
key comparable transactions  relied upon, this is the only one which provides a  level of 
affordable housing close to the strategic 50% target. To my mind, this provides support for 
the Council’s  position  that land value is affected by the amount of affordable housing 
provision and that, having regard to planning policy and guidance, the land value in that case 
is reflective.  The other  key sites  tend to  have higher values  against the methods  of 
comparison put forward by the appellant, but provide much less  affordable housing 
provision. This suggests that the BLV put forward by the Council is not significantly out of 
kilter  with the market, when compared to a comparable site that has similar circumstances, 
albeit that the Council has increased the BLV from the residual valuation to take account of 
market evidence.

36. The appellant refers to the Lawn Road, Camden example where the Council’s witness, 
Mr Jones, advised the Council that the EUV was  not an appropriate BLV  given the low 
existing use value of the site and its potential for residential development, accepting a market 
value approach. I  have already established that there  is more than one way to carry out a 
viability assessment and that reference to EUV  is not always appropriate. However, this 
particular decision pre-dated the Mayor’s Housing SPG and was taken by a different Council 
where the, now adopted, Development Viability SPD would not have applied in any case. 
The Tollington Way scheme is in Islington but provided in excess of 50% affordable housing 
and so this does not alter my conclusions on the appeal site.

37. In my view, the Council’s  approach is the only method before me that seeks  to 
remove the  significant distortion  arising from the varied levels  of affordable housing 
provision. Whilst not a perfect means by which to compare market data, this method is to be 
preferred to the others put forward, recognising the importance  of some means  of market 
testing.

38. There is no standard answer to questions of viability, nor is there a single approach for 
assessing viability. In addition to the guidance contained within the Framework and PPG, 
there is a range of sector led guidance on viability methodologies, notably the RICS 
Guidance. This document clearly establishes that site  or land value should equate  to the 
market value subject to the assumption that the value has regard to development plan policies 
and all other material planning considerations and disregards that which is contrary to the 
development plan. This is consistent with PPG.

39. It seems to me that a purely market based approach to site valuation where there are 
no demonstrably comparable schemes available for benchmarking seeks to prioritise the third 
limb of paragraph 023 of the PPG dealing with viability. Such an approach simply allows for 
a comparison against other transacted bids which may or may not have had comparable 
attributes such as EUV, AUV or abnormal costs for example.  Such an approach diminishes 
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the importance  of the first limb  of the PPG  guidance, which  requires land value  to be 
informed by policy. This position aligns with Paragraph 4.1.5 of the Mayor’s Housing SPG 
which  states that a market  value  approach should only be accepted where  it  can be 
demonstrated to properly reflect  policy requirements and take account of site specific 
circumstances.

40. The site was purchased by the appellant for £13.25M in May 2013 and the previous 
appeal established that an updated figure of £13.26M was an appropriate land value at that 
time. However, as I have noted already, this was in light of the appellant’s market evidence 
in a situation where no opposing evidence had been provided by the Council. The previous 
Inspector’s conclusion  also pre-dated the clear guidance now  contained in the Mayor’s 
Housing SPG and the Development Viability SPD that the EUV Plus method is usually most 
appropriate. Whilst neither  document precludes other methodologies, in light of my 
considerations above I consider that the EUV Plus methodology is appropriate in  this  case 
and is to be preferred to a purely market value approach, allowing for value to have regard to 
the market as a consideration, rather than the determining factor.

41. I  note that this differs from the approach taken by the Inspector in a relatively local 
appeal decision in 2014. However, in that case it is clear that there were a number  of 
alternative potential uses for the site, some of which were valuable options that would allow 
true optionality to the land owner. That is not the situation that I have established in this case 
on the evidence before me. Furthermore, the Inspector was clearly satisfied in that case that 
the BLV put forward by the appellant was in line with the market and development plan 
policy. As  such, I  do not consider this example to be directly comparable to the current 
appeal, not least given the recently adopted guidance on this topic contained in the Mayor’s 
Housing SPG and the Council’s  Development Viability SPD  that was  not applicable 
previously.

42. Nevertheless, the purchase price is an important consideration and I attach moderate 
weight to the fact that the site transacted for this value and that the previous Inspector found 
this  to be in line with the market, based  on the evidence before him. It is not, however, 
determinative for the reasons I set out above and because the transaction now occurred some 
time ago. The PPG anticipates  a notional land owner when considering viability in  the 
present day.

43. The purchase price was the highest bid in a competitive bidding process during the 
sale of the site by the Ministry of Defence (MoD). A letter from the selling agent identifies 
that there were a number of bids within 13% of the winning bid and that the under bidder was 
just 2% below. The actual number  of bids  within this range is not specified, nor are the 
bidders  detailed along with their assumptions about the  amount, scale and type of 
development envisaged, expected profit or level of affordable housing provision, amongst 
other factors. Therefore, whilst  I attach limited weight to the fact that a range of bids were 
placed at this level in 2013, the  evidence cannot be relied upon as there  remain too many 
unknowns.

44. The appellant suggests that some weight should be attached to the  purchase price 
because the  seller was  a public body and bound to achieve best consideration for the site. 
This is a fact and I  do not dispute the position of the appellant or the previous Inspector in 
concluding that the MoD  can be regarded as  a rational seller. However, its duties to 
maximise its return on the site do not, in my mind, support the appellant’s position that the 
purchase price was appropriate; simply that it was the highest bid. There is no duty on the 
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seller to verify that any purchaser has taken account of planning policy and guidance in their 
aspirations  for the site and the amount that they are willing to pay. This is part of the 
developer’s risk.

45. The Council also highlights variance between transacted sales prices and BLV’s used 
for planning purposes. I attach only limited weight to this evidence because the Council has 
not identified the actual sites  used as examples and has  not provided evidence  capable of 
proper interrogation by the appellant for confidentiality reasons. However, the one example 
that is provided relates to a site subject to a recent Section 106BC appeal. This highlights a 
significant discrepancy between the two figures, with a purchase price of £9.63M compared 
to a BLV at planning stage of £4.3M. The RICS Guidance cautions against a reliance  on 
purchase price in  arriving at a site value  for assessment of financial viability, including 
having regard to the assumptions made by a developer, which might be unreasonable or 
overly optimistic. For the reasons set out above, I attach only limited weight to the purchase 
price in this case.

46. I have had regard to the unsolicited offer made by a major house builder of £15.75M 
in May 2015, but this transaction did not occur and provides only an indication of the value 
attached by one developer, again, based on an unknown set of assumptions  for  the 
development of the site.

47. The appellant provides a Valuation Report (November 2016) undertaken by CBRE on 
a ‘Red Book’ basis. This identifies a market value of £15.6M which the report states  is 
primarily derived using comparable recent market transactions on arm’s length terms. It 
assumes affordable housing provision at             16% but does not explain why this figure has 
been used, other than being similar to the level of provision proposed in a previous planning 
application. Given the development plan requirement to  provide the maximum reasonable 
amount of affordable housing, the use of 16% provision without any detailed justification is 
inappropriate given the effect on land value that a higher level of provision would necessarily 
invoke.

48. Whilst I  attach limited weight to the Red Book exercise, which is required to be in 
accordance with professional standards, it is a market valuation which does not, in my view, 
adequately demonstrate proper consideration  of, or give adequate effect  to, the guidance in 
PPG or the requirements  of the development plan. I do not accept the appellant’s position 
that the level of affordable housing provision is not relevant to determining land value, as any 
notional willing land owner is required to have regard to the requirements of planning policy 
and obligations in their expectations of land value.  It is unknown what the expectations of 
the MoD were in this case, but it would obviously not refuse bids above that expectation.

49. The appellant’s case relies to a large extent on the fact that the development plan does 
not require 50% affordable housing provision on individual sites. However, reliance on policy 
compliance at any level  of provision underplays the strong policy imperative to ensure the 
‘maximum reasonable’ provision  with the strategic  target in mind. The clear and 
unambiguous  policy position, clarified by the guidance  contained in the Council’s 
Development Viability SPD is that 50% affordable housing provision is the starting point and 
that any provision below that level, whilst capable of being policy compliant, will require 
robust justification.

50. The majority of the evidence I have seen is not adequately comparable to fulfil this 
requirement. That which I  have considered to be of value, demonstrates that the Council’s 
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BLV  is not out of  kilter with the market. In addition, this reflects  planning policy 
requirements and would provide both a competitive return to the land owner and developer. 
Therefore, I consider that £6.75M is the appropriate BLV in this case. I have had regard to 
the need to encourage rather than restrain development, and the need for flexibility in the 
application of planning policy, but this should not be at the expense of delivering much 
needed affordable housing. Nor should an inflated land value be subsidised by a reduction in 
affordable housing. The approach that I have adopted applies the appropriate policy balance 
and I see no reason why it should restrain development.

Affordable Housing Conclusion

70. Having determined that the Council’s  BLV and sales values are appropriate,  it is 
clear that the appeal proposal would not provide the maximum reasonable level of affordable 
housing in accordance with Policies 3.12 of the LP and CS 12 of the CS. This is even when 
considering the appellant’s proposed provision of 10% by unit which it considered to be 
unviable.

Other Matters

93.  The  appellant has identified a range  of benefits that  would arise from the 
development, one of which being the delivery of housing. In the context of the Framework’s 
objective to boost significantly the supply of housing, I attach this matter significant weight, 
notwithstanding the Council’s undisputed position that it can demonstrate a deliverable five 
year housing land supply. I have also had particular regard to the need to encourage rather 
than restrain development and to  apply planning policy flexibly where  viability  is in 
question.

94. However, it is also important to ensure that new development is sustainable, 
delivering the maximum reasonable level of affordable housing in all cases so as to meet the 
needs of all. I note the appellant’s position that no affordable housing will come forward if 
the development is refused planning permission but this argument could be applied to any 
residential case and is not justification for allowing development that does not properly meet 
policy requirements and objectives.

95. There would be some improvements to the character and appearance of the area and 
some financial benefits to the Council through increased Council Tax receipts and the New 
Homes Bonus. However, the benefits identified, even cumulatively, do not outweigh my 
conclusions with regards to the main issues in this case.

Conclusion

96. The proposed residential development would accord with a number  of development 
plan policies and objectives, particularly those that promote  the delivery of housing. 
However, the appeal proposal would not provide the maximum reasonable level of affordable 
housing and the submitted planning obligation does  not provide a suitable means  for  a 
viability review. This would be in conflict with Policies 3.12 and 8.12 of the LP, Policy CS 
12 of the CS, Policy DM9.2 of the DMP. Having had regard to the development plan as a 
whole, the appeal proposal is in clear conflict.
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	25. The relevant legal principles governing the basis upon which the court may review an Inspector’s decision were summarised by Lindblom J (as he then was) in Bloor Homes East Midlands Limited v Secretary of State for Communities and Local Government [2017] PTSR 1283 at paragraph 19.
	26. Paragraph 19(1) states (inter alia) that “Decision letters are written principally for parties who know what the issues between them are and what evidence and argument has been deployed on those issues.” That observation is particularly apposite in the present case. The 2017 inquiry lasted some 9 days, copious evidence was produced to the Inspector (some experts produced three rounds of proofs) and lengthy submissions were made. The court was told that the two decision letters on the Parkhurst Road site have generated a good deal of interest amongst planning professionals, as if either decision could be taken as laying down guidance of more general application on the approach to be followed where development viability and affordable housing contributions are in issue.
	27. It is important to emphasise that that is not normally the function of a decision letter. The Inspector’s task is to resolve the issues which have been raised on the evidence produced in that appeal. The Inspector is not giving guidance on what course should generally be followed, even in cases raising the same type of issue. First, the application of policy often involves a good deal of judgment and second, the circumstances of an appeal (and the evidence produced) may differ quite considerably from one case to another (see eg. St Albans DC v Secretary of State for Communities and Local Government [2015] EWHC 655 (Admin)). There is a risk of attaching too much importance to the decisions of individual Inspectors, particularly where their conclusions were heavily dependent upon the circumstances of the cases before them and the nature of the evidence and submissions they received, with all their attendant strengths and weaknesses specific to that appeal. Reliance upon such decisions may take up a disproportionate amount of time and may distract parties from preparing suitable and sufficient information to deal with the circumstances and issues which arise in their own case.
	28. Certain of Mr Harris’s grounds of challenge involved dissecting the Inspector’s decision letter and some of the evidence before him. It was therefore necessary, unfortunately, for all parties to delve into large parts of the evidence before the inquiry in order that the subject might be understood as a whole and provide context for some concisely expressed reasoning in the decision letter. It is only in exceptional circumstances that that should be allowed to happen in the High Court, bearing in mind the limited role performed by this Court in applications for statutory review. Furthermore, readers of either of the two Parkhurst Road decisions should appreciate that it may be difficult for them to have a proper understanding of the conclusions reached by the Inspectors without access to the evidence and submissions before them.
	29. The NPPF contains policies intended “to boost significantly the supply of housing.” Thus, local planning authorities are required to ensure that their local plan meets “the full objectively assessed needs for market and affordable housing....” in so far as that is consistent with other policies in the framework (paragraph 47). Paragraph 50 states that where an authority has identified that affordable housing is needed, it should set policies for meeting that need on site, unless off-site provision or a financial contribution of broadly equivalent value can be “robustly justified”.
	30. Paragraph 173 of the NPPF requires that “careful attention” be given to viability and costs in both “plan-making and decision-taking”. The “scale of obligations and policy burdens” should not threaten the ability to carry out development viably:
	31. There are three points to be noted about paragraph 173. First, it is recognised that affordable housing imposes an economic cost on the carrying out of development. But as a matter of principle that is no different from the costs of other planning requirements, such as highway or other infrastructure necessary for the development to take place. A transparent, properly prepared viability appraisal which demonstrates that the overall cost of planning obligations is too great for development to be viable can enable the planning authority to exercise a judgment about the relative importance of each of the obligations in that particular case. It also assists the decision-maker to balance the desirability of securing those obligations against planning disbenefits which are said to constrain the amount or type of value-generating development which can be carried out on the site.
	32. Second, it is recognised that a “competitive return” must be allowed not only for the developer but also the owner of the land upon which the development is to be sited.
	33. Third, a viability appraisal is required to assess an appropriate return for a land owner who is said to be “willing”. The concept of a “willing seller” commonly features in legal principles applied to a wide range of open market valuations. The “willing seller” is a hypothetical character with no special characteristics or attributes, but who is assumed to be willing to sell at the best price he can reasonably obtain in the open market (Trocette Property Co Ltd v Greater London Council (1974) 28 P & CR 408, 416). Likewise, in the classic statement in Inland Revenue Commissioners v Gray [1994] STC 360 Hoffmann LJ (as he then was) explained that the hypothetical seller is an anonymous but reasonable vendor, who goes about the sale as a prudent man of business. The hypothetical purchaser is also assumed to behave reasonably and to make proper enquiries about the property. He reflects reality in that he embodies whatever actually was the demand for the property at the relevant time. The concept of the open market involves the assumption that the whole world was free to bid for the property, and then forming a view about what in real life would have been the best price reasonably obtainable. The term “willing” indicates that it must be assumed that the vendor and purchaser behaved as would reasonably be expected of prudent parties.
	34. Part of the NPPG deals with viability assessment. Following on from paragraph 173 of the NPPF, paragraph 001 of the Guidance states that where the effect of planning obligations on development viability needs to be assessed, decision-making should be underpinned by an understanding of viability to ensure “realistic decisions are made to support development and promote economic growth.” Where the viability of a development is in question, planning authorities “should look to be flexible in applying policy requirements wherever possible”. I take that statement to refer to situations in which the overall burden of the obligations is such as to render a development non-viable. Even so, the NPPG recognises that it may not be proper for the authority to compromise on policy requirements.
	35. In the context of decision-taking, paragraph 016 states that a site is viable if the value generated by its development exceeds the costs of developing it (including planning obligation costs) and “also provides sufficient incentive for the land to come forward and the development to be undertaken”.
	36. Paragraph 019 of the NPPG states:
	37. Paragraph 023 of the NPPG was regarded by both PRL and LBI as being of central importance. It states:
	38. Paragraph 024 of the NPPG states:
	39. Paragraphs 023 and 024 of the NPPG contain the essential ingredients which define the Benchmark Land Value to be used in a viability appraisal. I agree with LBI’s submission that paragraph 023 of the NPPG requires that site value to respect all three of the stated requirements. Thus, what is to be regarded as comparable market evidence, or a “market norm”, should “reflect policy requirements” in order to avoid the “circularity” problem identified in DL72 of the 2015 decision letter. That may require the comparable evidence to be adjusted so as to be on the correct basis. If there are substantial difficulties in making these adjustments to a particular piece of market evidence, the decision-maker may give it correspondingly reduced weight, or even little or no weight. That would be a matter of judgment for the decision-maker after examining the specific evidence put forward on a case by case basis.
	40. Furthermore, in some cases a competitive return in terms of the site value payable to the landowner may need to give him an incentive to sell which exceeds a relatively high existing use value or the value of a “realistic alternative use [to that proposed] that complies with planning policy” (see paragraph 024). That was not an issue affecting PRL’s appeal site as such (DL 16-17). But market evidence of “comparable” transactions which had been influenced by high EUV’s or AUV’s might need to be adjusted by the valuer (see eg. DL18 and DL22).
	41. Policy 3.3 of the Spatial Development Strategy for Greater London places strategic importance on increasing the supply of housing in order to meet needs. Policy 3.11 requires London boroughs to set overall targets in their local plans for the amount of affordable housing needed in their area to reflect the strategic priority given to this land use and to maximising affordable housing, as well as taking into account the viability of future developments.
	42. Policy 3.12A requires that when determining proposals on individual sites “the maximum reasonable amount of affordable housing” should be sought having regard to eight matters which include “(b) The affordable housing targets adopted” in the local plan, “(c) The need to encourage rather than restrain residential development” and “(f) The specific circumstances of individual sites”. Paragraph 3.71 of the “reasoned justification” for the policy states that the planning authority should take into account economic viability and continues:
	43. Policy CS12 G requires that 50% of additional housing to be built in Islington over the plan period should be affordable. It is common ground that this is a borough-wide, rather than a site-specific, requirement. For individual sites the policy seeks “the maximum reasonable amount of affordable housing” from private residential and mixed-use schemes involving 10 or more units. “It is expected that many sites will deliver at least 50% of units as affordable, subject to a financial viability assessment, the availability of public subsidy and individual circumstances on the site.”
	44. These policy requirements are elaborated in LBI’s Development Viability Supplementary Planning Document (“SPD”) (January 2016). For a proposal of the present kind, page 11 of the SPD requires an applicant to submit a viability appraisal providing certain information with the application. LBI will then consider whether the approach adopted by the applicant and inputs used are appropriate and whether the levels of planning obligations proposed are the maximum that can viably be supported (paragraph 3.18).
	45. Referring to policy CS12 of the Core Strategy, the SPD requires the viability testing supplied by the applicant to start with the policy target of 50% affordable housing and, depending on the circumstances of the site, test higher or lower levels of affordable housing incrementally until “the maximum reasonable level” is determined. “Lower levels should only be considered where warranted by genuine viability constraints under the terms of the guidance in this SPD” (paragraphs 6.71 to 6.73). Where the issue is said to be land value, lower levels of affordable housing should only be considered where “an acceptable benchmark land value” (informed by comparable market evidence which is compliant with planning policy) could not be achieved. Paragraph 6.74 of the SPD continues:
	46. Subject to recognising the need for a degree of flexibility in the application of policy requirements (see NPPG paragraphs 001 and 019), the policy approach in the Core Strategy and SPD accords with the approach in the NPPG as summarised above.
	47. I agree with Mr Buley (who appeared for the Secretary of State) and Mr Kolinsky QC that the effect of the policies in the London Plan and Islington Core Strategy (together with the NPPG) is that where an applicant seeking planning permission for residential development in Islington proposes that the “maximum reasonable amount of affordable housing” is lower than the borough-wide 50% target on viability grounds, it is his responsibility to demonstrate that that is so.
	48. The relevant policy framework here is not materially distinguishable from that considered by HHJ Gilbart QC (as he then was) in Vicarage Gate Limited v First Secretary of State [2007] EWHC 768 (Admin) at paragraphs 44 to 54. He held that where, in the context of determining a planning application, a policy requires a party (eg. an applicant) to demonstrate a state of affairs, then although it is correct to say that he is not under a legal burden of proof, the effect in forensic terms is nevertheless similar. “The decision-maker will still be looking for the party identified by the policy to adduce evidence of the kind prescribed by the policy to the standard set by the policy” (paragraph 48). In such a case, it is permissible for an Inspector to reject that party’s case as lacking sufficient cogency to satisfy the policy (paragraph 54). Thus, a policy requirement can give rise to an evidential burden. In Harris v First Secretary of State [2007] EWHC 1847 (Admin), Lloyd-Jones J (as he then was) took the same approach (paragraphs 43 to 44).
	49. Mr Harris QC placed emphasis upon the reference in paragraph (c) of Policy 3.12A of the London Plan to “the need to encourage rather than restrain residential development”. But this is only one of eight matters in paragraphs (a) to (h) to which decision-makers should have regard and Policy 3.12A does not give paragraph (c) any additional, let alone overriding, weight as against the seven other criteria. Accordingly, paragraph (c) provides no basis for distinguishing in this case the approach set out in Vicarage Gate and Harris.
	50. Although this is not a planning policy document, it is helpful to refer to it next because it has been relied upon in certain planning policy documents and in the 2017 decision letter. It explains some of the valuation concepts to which they refer. The document was published in August 2012. Page 1 explains its status so far as members of the Royal Institution of Chartered Surveyors are concerned. It is not a “practice statement” laying down mandatory requirements to which members must adhere. Instead, it is a “guidance note” which “provides users with recommendations for accepted good practice as followed by competent and conscientious practitioners.” The note points out that it is for each surveyor to decide on the appropriate procedure to follow in any particular case. But where members do not follow the practice recommended in the document, “they should do so only for a good reason.”
	51. The RICS note states that the residual valuation method is an accepted method for the valuation of development schemes and land. It is used, for example, where direct comparison with other transactions is not possible because of “the individuality of development projects” (paragraph 2.2.1). It can be used to establish a residual site value for the landowner, by assuming an appropriate level of return for the developer (paragraph 2.2.2). The majority of financial viability assessments use the residual approach, but it is important both to benchmark and to have regard to comparable market evidence in so far as that is available (paragraph 2.2.3).
	52. Paragraph 2.3.1 defines “site value” as a benchmark in the following terms:
	53. Paragraphs 3.6.1.1 to 3.6.1.2 state that the price actually paid for the site may or may not be relevant to assessing financial viability according to how closely the price paid conforms to the definition of “site value” (including compliance with planning policy). As the Guidance Note says:
	54. At DL25 the Inspector referred to paragraph 4.2.1 of the Guidance note which identifies the importance of viability assessment being “supported by adequate comparable evidence” (emphasis added).
	55. Paragraph 3.4.7 of the Guidance Note also identifies difficulties in using comparable evidence:
	56. In a similar vein the Inspector noted in DL 23 that:
	57. Paragraph 3.4.1 of the Guidance Note describes the estimation of site value using EUV. The approach involves the addition of a premium, often between 10 and 40% to EUV (see the Glossary in Appendix F) to arrive at a value at which it is supposed that a reasonable land owner would sell. This method is referred to as “EUV Plus”. The Guidance Note discourages reliance upon EUV Plus as the sole basis for arriving at site value, because the uplift is an arbitrary number and the method does not reflect the workings of the market. Furthermore, the EUV Plus method is not based upon the value of the land if the redevelopment involves a different land use (eg. an office building redeveloped for a residential scheme).
	58. On the other hand, the Guidance Note recognises (paragraph 3.4.1) that once the land value of a site has been established (an “outcome”), that figure can be disaggregated or re-expressed as an EUV plus a premium, which may be of assistance in judging, or cross-checking, the reasonableness of the site value which has been found by other means.
	59. This policy document was adopted by the Mayor of London in March 2016. Notwithstanding the views expressed in the RICS’s 2012 Guidance Note on the EUV Plus method, paragraph 4.1.4 of the SPG states:
	60. Paragraph 4.1.5 of the SPG states:
	61. In November 2016 the Mayor issued a draft SPG “Homes for Londoners” for consultation. This document reinforces his preference for the EUV Plus method and suggests that other methods would only be considered in exceptional circumstances and if robustly justified (see paragraphs 3.36 and 3.42 to 3.47).
	62. This Supplementary Planning Document was adopted in January 2016. Paragraph 6.48 explains that the “EUV plus” approach is commonly used to assess whether a residual land value from a development scheme provides a competitive return for the landowner. LBI takes the view that the EUV Plus approach should form the primary basis for determining BLV in most cases (paragraph 6.52).
	63. The Council also accepts that comparable, market-based evidence can be used to inform the BLV (paragraphs 6.58 to 6.59). But in paragraph 6.60 the SPG points out that there are a number of potential difficulties in the transparent analysis of market transactions for land:
	64. Mr Harris QC reordered the Claimant’s grounds of challenge. Beginning with ground 2 he submitted that the Inspector’s decision to accept LBI’s BLV of £6.75m was based upon his acceptance of a method advanced by its expert Mr Andrew Jones (“the Jones method”), a comparative method of valuation which claimed to analyse market data in a manner which addressed the circularity issue and avoided the need to make large numbers of adjustments to reflect differences between sites (see eg. paragraphs 4.55 to 4.57 of Mr Jones’s proof). Mr Harris submitted that it was shown at the inquiry that this method was logically flawed and did not achieve what it claimed to do. The Inspector did not address those important points in his decision, and he applied the Jones method in a manner which was inconsistent with his understanding of it. Lastly, under ground 2 it was submitted that the Inspector failed to recognise in his decision letter substantial changes in LBI’s valuation case by the time the end of the inquiry was reached.
	65. Under ground 3 the Claimant advances criticisms of the way in which the Inspector treated certain comparable transactions when arriving at his decision to accept LBI’s BLV figure of £6.75m.
	66. Under ground 1 it is said that the Inspector erred in concluding that LBI’s case was based on the EUV Plus approach, and that this was supported by recent policy statements. It is plain that LBI did not use an EUV Plus method in order to arrive at a BLV of £6.75m.
	67. The Defendants resist each of these contentions. But they also submit that, in any event, the Claimant’s criticisms do not vitiate the essential conclusions in the decision letter upon which the Inspector decided that PRL’s proposal failed to provide “the maximum reasonable amount of affordable housing.” Between DL 42 and 49 the Inspector explained why he thought PRL’s valuation exercise was flawed and accordingly it had failed to show that no more than 10% affordable housing could reasonably be provided on the site. Thus, the proposal conflicted with important planning policies (DL 70 and DL 96). The Claimant has not made any legal challenge to the findings in DL 42 to 49, which remain unaffected by the criticisms advanced against other parts of the decision letter. Although the Inspector accepted the LBI’s BLV of £6.75m, he did not go so far as to accept their case that 34% affordable housing should be provided. It was sufficient for the Inspector to dismiss the appeal that he did not accept that 10% was adequate, given the policy framework and the principle set out in the Vicarage Gate decision.
	68. In order to address these rival contentions, it is necessary examine how LBI put its case at the 2017 inquiry.
	69. The inquiry sat in January 2017 and then adjourned to two different weeks in March before finally concluding on 27 April 2017. During that time additional evidence was adduced by both of the principal parties and the valuation evidence was altered. Both sides made closing submissions in writing. PRL sought to address LBI’s case as it stood by the end of the inquiry. Accordingly, in this hearing both parties looked to LBI’s closing submissions to identify the contentions it was advancing at that stage, by way of both evidence and submission.
	70. Between paragraphs 91 and 204 of their closing submissions LBI examined the evidence before the inquiry and how it related to the relevant policy requirements topic by topic. The LBI’s submissions then drew the threads together (paragraphs 205 to 206), made submissions as to why PRL’s approach did not address the “circularity problem” (paragraphs 207 to 213), dealt with sense-checking (paragraphs 214 to 219), explained why the 2015 decision letter had failed to address the circularity problem (paragraphs 220 to 225) and concluded by submitting (paragraphs 225 to 230) that: -
	i) PRL’s use of market evidence to appraise site value did not make necessary adjustments for differences between comparables and the assumptions required to be made for the appeal site applying paragraph 023 of the PPG and RICS guidance;
	ii) PRL’s revised site value of £11.9m should be rejected;
	iii) PRL’s proposal of 10% affordable housing was inadequate because its estimate of BLV was unsound.

	71. LBI referred to the common ground that the EUV of the appeal site was nominal and submitted that, for the delivery of affordable housing, the site benefited from not having to overcome the “constraint” of a high EUV. LBI’s case was that this negligible EUV was a relevant factor in determining BLV. Because a reasonable landowner would have no other use for the land, he would be incentivised to release it for residential development so as to be able to gain a return. It was therefore pointless to debate the difference between a BLV of £6.75m or £11.9m in terms of a percentage or absolute uplift in value for the landowner from EUV. Even the lower number represented “a very large premium indeed over the existing use value” (paragraphs 91 to 99).
	72. LBI noted that PRL had not sought to rely upon any AUV in order to derive the BLV. The appeal site was not constrained by a high AUV for some different use from the residential scheme proposed which the latter would have to overcome. Furthermore, the residential capacity of the appeal site had become “ascertainable and reasonably firmly settled”. The proposed scheme for 96 units represented the optimum use of the land (paragraphs 100 to 109).
	73. LBI dealt with residual land valuations at paragraphs 110 to 124 of its closing submissions. In summary, LBI submitted: -
	i) Although sensitive to small changes in inputs, a residual valuation has the potential to provide a “helpful signpost” for what the BLV should be, particularly in the valuation of complex sites for which comparable evidence is hard to come by;
	ii) The range of residual land values is a relevant part of the evidence base for testing the BLV’s adopted by each side at the inquiry;
	iii) During the inquiry, Mr Jones, LBI’s valuer, had substantially revised his residual valuation downwards to £2.4m, with the consequence that it no longer “actively support[ed] his BLV of £6.75m, but that did not mean that residual land values had ceased to be a material part of the overall evidence base;
	iv) When CBRE’s residual valuation relied upon by PRL was adjusted to provide 50% affordable housing instead of an assumed 16%, the residual land value was £7.32m, very much closer to Mr Jones’s BLV of £6.75m;
	v) But care must be taken to avoid misusing residual appraisals. Because PRL’s expert valuer, Mr Fourt, had inappropriately continued to use a BLV of £13.26m as a fixed input in those appraisals, as the development capacity of the site had been progressively reduced, so the affordable housing proportion had been artificially diminished. Instead, the proper approach was to reassess site value by taking proper account of both development capacity and policy requirements as inputs.

	74. LBI’s primary submissions on market evidence were contained in paragraphs 125 to 193 of their closing. In summary, LBI submitted: -
	i) It is necessary to look for comparable evidence as close as possible to that which is being valued, to ascertain the circumstances of those transactions, and make appropriate and transparent adjustments to reflect (a) differences from the appeal site and (b) the assumptions required by paragraph 023 of the PPG and the RICS Guidance Note. Whether evidence can properly be regarded as comparable can be affected by difficulties in making such adjustments, including the extent to which a market bid has disregarded or diminished the effect of planning policy requirements (paragraphs 125 to 130);
	ii) No weight could be placed upon the price paid for the site in 2013 in different market conditions and with inflated expectations as to the development capacity of the site. The development appraisal which would have been prepared by PRL to inform its bid for the site had not been produced to the inquiry (paragraphs 133 to 143);
	iii) There was insufficient information on the factors which had informed competing bids for the site in 2013 (eg. site capacity or level of affordable housing) and so no sensible conclusions could be drawn from this material (paragraphs 144 to 151);
	iv) No weight could be placed on the unsolicited offer in May 2015 by an unsuccessful bidder in the 2013 sale because of the absence of any information on the assumptions which had informed that offer (paragraph 152);
	v) CBRE’s residual valuation approach undermined PRL’s case and supported LBI’s position for reasons summarised in paragraph 73(iv) above (paragraphs 153 to 155);
	vi) Mr Fourt’s attempt to identify “market norms” for deriving land value from 27 transactions was of no use. A good many of the sites were not remotely comparable. Some did not involve the application of relevant planning policies. The range of factors affecting the sites prevented the making of meaningful comparisons with the appeal site (paragraphs 156 to 162). Mr Kolinsky showed the court paragraphs 6.4 to 6.8 of Mr Fourt’s proof which stated that his analysis of the 27 transactions in Islington between 2010 and 2016 had been “deliberately high level”. It made no adjustments for planning permission, location, planning obligations or site specific development costs. The exercise simply involved averaging all this high level data and stating that the level of affordable housing provided had been 16% on average. A second exercise which adjusted for land price inflation but which otherwise averaged the data set produced similar answers;
	vii) Mr Fourt’s five “key comparables” did not, as a set, provide a reliable foundation for drawing conclusions on the value of the appeal site, given the differences between them although the Coppetts Wood Hospital site was “more promising” (paragraphs 163 to 170). Mr Kolinsky showed the court those parts of Mr Fourt’s evidence which dealt with this material so as to confirm that he made no adjustments to deal with, for example, differences between the sites. However, LBI submitted to the Inspector that analysis of three of the sites more closely comparable to the appeal site produced figures for land value much nearer to LBI’s assessment than PRL’s, even before making any other necessary adjustments (eg. for high EUVs) which might well have reduced the analysed land value further (paragraphs 171 to 175);
	viii) LBI relied upon 351 Caledonian Road because of its comparability to the appeal site in terms of location and size and submitted that it indicated a land value for the appeal site of £6.432m (paragraphs 176 to 192);
	ix) A pattern of evidence supported Mr Jones’s opinion that the BLV was £6.75m, namely the winning bid for the site even if adjusted solely for development capacity (£8.32m), 351 Caledonian Road (£6.432m) and a per unit analysis of Mr Fourt’s 3 best comparables (using figures accepted by Mr Fourt), subject to the need for further adjustments (paragraph 193).

	75. It is important to note that in paragraph 194 of its closing submissions, LBI submitted that the analysis could and should stop there. In other words, it was submitted that the evidence before the Inspector, particularly that relied upon by PRL was inadequate to show that the proposed scheme included “the maximum reasonable amount of affordable housing”. However, paragraphs 195 to 200 of LBI’s closing submissions dealt with an additional issue which had arisen at the inquiry, namely what unit should be used in order to express data on other transactions in terms which could be compared with the appeal site. I will return to this subject when dealing with ground 2 of the challenge.
	76. In paragraphs 201 to 204 of its closing, LBI submitted that distortions introduced by the use of indexation to adjust for differences in the dates of transactions should be addressed by confining the exercise to “sufficiently recent” comparables.
	77. In “drawing the threads together” LBI submitted that a proper approach to site value should take account of the negligible EUV, the very substantial premium over EUV available as an opportunity to incentivise a reasonable landowner to sell whilst at the same time meeting reasonable planning requirements, the absence of any AUV or realistic opportunity to realise an alternative to the development proposed and the fact that the development capacity of the appeal site had become fairly well-established. BLV should also be informed by market value, having regard to the extent to which it is possible to achieve sufficient comparability and the need for proper and transparent adjustments to render any comparisons valid and to accord with paragraph 023 of the PPG and RICS guidance. Without relying upon differences of approach to “per unit analysis,” LBI explained why Mr Jones’s approach to BLV gave effect to these considerations and Mr Fourt’s did not (paragraph 205 to 206). LBI explained why it considered that PRL’s evidence, including its generalised evidence asserting “market norms” failed to address the “circularity” problem (paragraphs 207 to 213).
	78. At paragraph 214 to 219 of its closing LBI set out its submissions on why PRL’s BLV of £11.9m failed tests for sense-checking. For example, LBI referred to “relatively unconstrained” sites which had yielded affordable housing between 38% and 50% of total units and submitted that site-specific circumstances explained why lower contributions had been made on other sites (see paragraph 215). LBI also suggested that an approach which used uncontroversial inputs, but allowed for affordable housing requirements to be taken into account as a further input, would produce much lower residual land values for the appeal site than £11.9m (paragraphs 217 to 218).
	79. At paragraphs 220 to 227 of its closing, LBI explained why DL 73 to 75 of the 2015 decision letter should be treated as having failed to address the “circularity” problem identified in DL 72.
	80. LBI asked the Inspector to reject PRL’s approach to BLV and its value of £11.9m and as a consequence, the proposal to provide only 10% of the units as affordable housing.
	81. DL 4 to DL 50, DL 70 and DL 93 to 96 are set out in an Addendum to this judgment.
	82. In DL 9 to 12 the Inspector correctly summarised national planning policy and guidance.
	83. In DL 13 to 15 the Inspector summarised valuation approaches used by LBI.
	84. In DL 16 to 17, the Inspector summarised the agreed position that the appeal site had a negligible EUV, a residential redevelopment scheme was a highly likely alternative use of the land (subject to complying with planning policy requirements including the need to provide the maximum reasonable amount of affordable housing). The proposed scheme provided a good indication of the site’s potential and there was no basis for assuming an alternative with a greater AUV. In DL 18 the Inspector stated that these were matters which a reasonable landowner would have to take into account, including the 50% affordable housing contribution as a “starting point”. The negligible EUV, and the absence of AUV (apart from the appeal proposal) and of abnormal costs, had to be built into the viability appraisal. Consequently, to be comparable with the appeal site, the land value of other sites had to reflect those circumstances, including the provision of “the maximum reasonable amount of affordable housing”.
	85. LBI had accepted that a residual land value of £2.4m based on 50% affordable housing was insufficient to incentivise a reasonable landowner to sell, given the availability of an alternative reasonable option, namely to hold on to the land until a later date (DL 19).
	86. Between DL 20 and 24 the Inspector explained why it had been “extremely difficult” to find “truly comparable” sites in “this busy urban area”. Nonetheless, the need for comparability was of “critical importance”. The number of adjustments suggested by the parties to allow comparison had been “vast”. “Comparing transacted bids on sites that are not similar in terms of the existing EUV, available AUV or that are similarly unencumbered by constraints is, in my view, of little value” (emphasis added). Without having all the relevant information on sites and assumptions made by individual parties to transactions, it is “impossible” to know whether circumstances are comparable. In DL 23 the Inspector referred to paragraph 4.4 of RICS’s Valuation Information Paper No 12 which states that generally high density or complex development sites and urban sites “do not easily lend themselves to valuation by comparison,” the differences from site to site may make analysis problematic and the greater the number of variables and adjustments for assumptions the less useful is the material for comparison. The Inspector made it plain that he could not accept PRL’s suggestion that simply disregarding transaction bids significantly above the market norm avoided an estimate of BLV being tainted by inflated land values (DL 20) unless “true comparisons” could be made (DL 24). In other words, PRL’s contention, or assertion, begged the critical question which could not be avoided.
	87. There then followed an important conclusion by the Inspector: -
	88. In DL 25 to 30 the Inspector then went on to consider differences between the parties as to the unit of analysis which may be used for comparing actual transactions. This included a method advanced by Mr Jones and is the subject of ground 2. The issue is whether the Inspector’s handling of that subject is tainted by legal error and if so whether that vitiates the Inspector’s conclusions rejecting PRL’s estimate of BLV and his decision that PRL failed to show that its proposal would provide the maximum reasonable amount of affordable housing.
	89. In DL 31 to 33 the Inspector explained why Mr Fourt’s analysis of 27 transactions within Islington was insufficiently reliable for estimating a BLV on the appeal site. His reasoning involved freestanding criticisms which did not depend in any way upon the issues referred to in DL 25 to 30. The Inspector also made it clear that he was addressing his criticisms to the comparability of the sites and land values relied upon by Mr Fourt, irrespective of the method of comparison used (including those additional methods of comparison referred to in DL 31).
	90. In DL 34 to 36 the Inspector addressed Mr Fourt’s 5 key comparables. He found that they suffered from the same issues as the 27 comparables, but concluded that certain information lent support to LBI’s BLV and hence undermined the figure advanced by PRL.
	91. In DL 37 the Inspector found that LBI’s method of comparing market data was preferable to the others put forward. Mr Harris QC links that paragraph to those the subject of challenge in ground 2.
	92. In DL 38 to 39 the Inspector returned to paragraph 023 of the PPG and re-emphasised the need for proper comparability so as to satisfy the requirement in the first limb that land value must reflect (inter alia) planning policy requirements. That provided the context for the next part of the decision letter which addressed PRL’s valuation approaches for the appeal site itself which had previously been accepted in the 2015 decision letter.
	93. Between DL 40 and DL 48 the Inspector rejected the PRL’s reliance upon evidence using the purchase price paid in May 2013, rival bids in the 2013 sale, the unsolicited offer in May 2015, and CBRE’s red book valuation. It can therefore be seen that in DL 31 to DL 36 and DL 40 to 48 the Inspector rejected the evidence relied upon by PRL to support the adequacy of its proposed provision of affordable housing (see the summary in paragraph 23 above). This then led to the overall conclusions in DL 49 to 50 on how PRL’s approach to BLV failed to comply with policy requirements (quoted in paragraph 24 above).
	94. It is convenient to deal with the Claimant’s grounds in the order set out in the claim. PRL submits that the Inspector erred in law because in DL 14 and DL 15 he incorrectly stated that LBI was promoting an EUV Plus method of valuation when that was not the case, he relied upon recent policy as endorsing the use of that approach and he relied upon his erroneous misunderstanding of the Council’s position as one reason for not accepting PRL’s contention that a market value approach was “the only reasonable means by which to establish the land value”. The Claimant adds that the Inspector’s error was all the more significant because in reality LBI had advanced a purely market-based approach and so DL 14 was flawed by an internal inconsistency.
	95. Mr Kolinksy referred to paragraph 4.16 and 4.19 of Mr Jones’s proof of evidence. At that stage his residual valuation of the site was £7.15m. He relied upon the percentage and absolute size of the uplift that represented over an “optimistic” EUV of £700,000 as providing “a more than adequate incentive” to the landowner to release the site for development. Similarly Mr Wacher, LBI’s Development Viability Manager, stated that although the BLV in this case could not be derived by adding a percentage of up to 30% to EUV, nonetheless comparison of the value generated by the development for the landowner with the EUV still remained “highly relevant”. An estimated BLV of £6.75m was said to represent a return of about 9 times the EUV, which was competitive and sufficient to incentivise a reasonable landowner to sell the site (paragraph 6.30 of rebuttal proof). This approach was relied upon by LBI in its closing submissions (see paragraph 71 above). The uplift was said to represent the sufficient “plus” or premium for the landowner.
	96. The approach taken by LBI was entirely consistent with paragraph 3.4.1 of the RICS Guidance Note (see paragraph 58 above). The figure which Mr Jones had arrived at by £6.75m was re-expressed as an EUV plus a premium, in order to judge the reasonableness of the BLV figure which had been arrived at.
	97. At DL 19 the Inspector said: -
	98. For these reasons I reject ground 1 of the challenge.
	The Inspector’s comments on using units of accommodation to compare land prices
	99. In order to make a comparison between land prices on one site and another, valuers generally express the data they are analysing by reference to a common unit of comparison. So Mr Fourt analysed information in terms of, for example, price per acre, price per sq ft and price per habitable room (DL 31). Ground 2 relates to DL 26 to 30 where the Inspector considered three other comparative techniques using value per unit of accommodation which the parties had suggested.
	100. In relation to a suggestion from LBI that land value be divided by the total number of units (both market and affordable housing) the Inspector said (DL 26): -
	101. He then dealt with an approach suggested by PRL (DL 27): -
	102. Mr Kolinsky QC explained that DL 27 related to a paradox pointed out at the inquiry by LBI (for example in paragraph 200 of their closing submissions). If a high price paid for a site was influenced by a low provision of affordable housing and that price is divided by a correspondingly high number of market units, that figure will be expressed as a relatively low land value per unit. But if a lower price paid for a site was influenced by a high provision of affordable housing, and is then divided by a relatively low number of market units, that figure will be expressed as a relatively high land value per unit. These relationships “turn things on their head”.
	103. PRL does not seek to challenge the Inspector’s comments in DL 26 and DL 27 on those two approaches.
	104. The challenge relates to an approach put forward by Mr Jones (DL 28): -
	105. At paragraphs 4.56 to 4.57 of his proof Mr Jones contended that by using a divisor based on a number of market units which assumed that 50% affordable housing had been provided on each site, whether or not that was the case, he was adjusting land value so as to (i) reflect LBI’s policy, (ii) avoid the issue of “circularity” and (iii) comply with paragraph 023 of the PPG.
	106. Plainly, a challenge to an Inspector’s judgment on valuation matters which is no more than a disagreement with his or her assessment of the merits, cannot be advanced under the guise of a complaint of Wednesbury unreasonableness (Newsmith Stainless Limited v Secretary of State for the Environment, Transport and the Regions [2017] PTSR 1126 paragraphs 6 to 7). But an irrationality challenge may succeed where it is shown, for example, that the decision proceeds from flawed logic or “an error of reasoning which robs the decision of logic” (R v Parliamentary Commissioner for Administration ex parte Balchin [1996] EWHC Admin 152 at paragraph 27; R v North and East Devon Health Authority ex parte Coughlan [2001] QB 213, 244 at paragraph 65). That was how Mr Harris QC presented his main challenge under ground 2.
	107. PRL’s case before the Inspector on this subject was set out in their closing submissions at paragraphs 299 to 324. In summary, PRL demonstrated that Mr Jones’s method did not produce a land value which reflected the policy target of 50% affordable housing at all. Whatever level of affordable housing was assumed in Mr Jones’s method (whether 50% or some other percentage), it would always generate the same BLV. In his approach the level of affordable housing, rather than being a factor which in part defined the BLV, was treated in effect as being irrelevant to it. Arithmetically this was so because the 50% assumption used to determine the unit of comparison, the divisor applied to the land price, was also used to determine BLV for the appeal site when the per unit figure was applied to 50% of the 96 units to be constructed on that site. The choice of the 50% affordable housing parameter turned out to be self-cancelling and of no consequence to the exercise. The same would apply to any alternative affordable housing percentage used in Mr Jones’s method.
	108. This should not have come as any surprise to the parties at the inquiry because the exercises carried out in Tables 4 and 5 of Mr Jones’s proof, the latter expressing land price per total number of units and the former per market unit (assuming 50% affordable housing), both produced a land value for the appeal site of £5.29m as an average across the transactions analysed. Not only is this apparent from a simple inspection of the two tables, it was explicitly stated in paragraph 4.77 of Mr Jones’s proof. Not surprisingly therefore, neither Defendant sought to refute Mr Harris’s submission on this particular point.
	109. However, it is necessary for the court to articulate the flawed logic in Mr Jones’s method, and not simply rely upon Mr Harris’s arithmetical exercise. There are at least two points. First, if an actual land price was inflated by an over-optimistic expectation about the overall development capacity of the site, that price may nonetheless have assumed a correct proportion of affordable housing, planning obligations and other development costs. An erroneous judgment about the site’s capacity is not corrected by applying a 50% affordable housing assumption to the number of units on the site. Halving the per unit divisor has nothing to do with removing that flaw in the land price. That should be addressed by adjusting the land price to a proper basis.
	110. This first point is but one example of a second, more fundamental flaw in Mr Jones’s method. It assumes that any differences between comparables and the appeal site can be properly allowed for simply by applying the 50% affordable housing assumption to the divisor and that no adjustment needs to be made to the land price itself before it is expressed in a comparative form, whether that be per unit of accommodation or per unit of area. The appeal site suffered from no unusual physical or economic constraints. The price paid for another site might have been high relative to the appeal site because of a high EUV and/or AUV. Alternatively, the price may have been influenced by abnormal development and planning costs, which in turn may explain why a lower contribution of affordable housing had been properly justified. Mr Jones’s method illogically assumes that there is no need to adjust the land price because the approach taken to the divisor addresses all such differences between sites. Plainly it cannot. Whatever number of units the land price is divided by, the effect of these differences on land price remains in the numerator and therefore in the per unit figure derived from that price.
	111. For these reasons, I am unable to accept Mr Buley’s submission that the second sentence of DL 28 explains the third sentence of that paragraph or anything in DL 29. The logic in DL 28 was flawed in so far as the Inspector was led by LBI to accept that Mr Jones’s approach overcame the problem of comparison between land prices being affected by differences in the levels of affordable housing provided or by assumptions and circumstances affecting other sites which were inapplicable to the appeal site (last sentence of DL 28).
	112. The next and essential question is whether the legal error in DL 28 vitiated the basis upon which the Inspector rejected PRL’s case that a 10% affordable housing provision represented the maximum reasonable level. It is a well-established principle that, if it can be seen from reasoning in the decision letter untainted by the legal error identified that the Inspector would necessarily have reached the same decision, namely to dismiss the appeal, if his decision has not contained that error, then the Court will exercise its discretion against the quashing of the decision. In such circumstances the error is treated as being of no materiality or significance to the legal validity of the decision (Simplex GE (Holdings) Limited v Secretary of State for the Environment [2017] PTSR 1041; R (Smith) v NE Derbyshire PCT [2006] 1 WLR 3315; R (Smech Properties) v Runnymede BC [2016] JPL 677 at paras 25 to 39; Secretary of State for Communities and Local Government v South Gloucestershire Council [2017] JPL 798 at paras. 24 to 29). Because a decision on a planning appeal must be expressed through a formal document setting out the Inspector’s reasons in accordance with a statutory obligation, the court may more readily be able to see whether the error might have made a difference to the outcome arrived at by the Inspector, or whether the court can be satisfied from untainted reasoning that his decision would inevitably have been the same. The Simplex exercise does not involve the court second-guessing what might happen on any future redetermination if the decision were to be quashed. That would beg the question which the court is to decide (Goodman Logistics (UK) Ltd v Secretary of State for Communities and Local Government [2017] JPL 1115 at paras. 95-98).
	113. As I have already explained, PRL’s case that it had discharged the policy requirement to provide the reasonable maximum level of affordable housing was in any event rejected by the Inspector for the reasons given in DL 31 to 36 and DL 38 to 48. In this context it is also important to note that the Inspector’s wholesale and robust rejection of the Claimant’s valuation case was supplemented by his rejection at DL 49 of its incorrect approach to the application of development plan policy. None of the Inspector’s reasoning in these paragraphs was affected by his earlier comments in DL 28 on the approach of Mr Jones to per unit comparison, or by his comments in DL 26 to 27 on the use of other forms of per unit comparison. The Inspector’s rejection of PRL’s viability case was based upon entirely different and very much more fundamental criticisms. No legal challenge has been made to any part of DL31 to 36 and DL 38 to 48.
	114. I appreciate that in DL 37 the Inspector stated that he preferred Mr Jones’s method of comparing market data to others, but I cannot accept the submission that this tainted his rejection of PRL’s viability case. Plainly, the rejection at DL 40 to 48 of PRL’s valuation exercises relating to the appeal site itself had nothing to do with that method. The Inspector’s earlier rejection at DL 31 to 36 of PRL’s comparative analysis of market evidence did not rely upon Mr Jones’s method (or the criticism in DL 27 of Mr Fourt’s approach). The criticisms made of PRL’s viability case were free-standing points largely drawn from LBI’s case in its closing submissions preceding paragraph 195. They were not therefore related to the technique described in DL 28 (or indeed in DL 26 to 27). For example, the Inspector criticised PRL’s evidence because the variables between sites were unknown and/or adjustments had not been made. There has been no challenge to that reasoning. The fact that the Inspector did not appreciate that the particular method identified in DL 28 also suffered from these problems does not vitiate his positive reasons for rejecting the Claimant’s valuation case, especially in the context where it was for the Claimant to justify its proposal that 10% affordable housing represented the maximum reasonable amount that could be provided (see paragraphs 47 to 49 above).
	115. Mr Harris QC sought to demonstrate that the Inspector’s criticisms of PRL’s evidence were tainted by his acceptance of LBI’s BLV figure of £6.75m. He contended that that figure was derived, indeed solely derived from Mr Jones’s method descried in DL 28. I reject that submission for a number of reasons.
	116. Ironically, the first reason involves PRL’s own arithmetical demonstration of the flawed logic of Mr Jones’s alternative basis of comparison (see paragraph 107 above). Whether the divisor used by Mr Jones assumed 50% affordable housing (i.e. his table 4) or the total number of units provided (his table 5), or assumed any other percentage of affordable housing, the land value he derived for the appeal site would still be £5.29m (see paragraph 108 above and paragraph 4.77 of Mr Jones’s proof). Mr Harris QC was therefore wrong to insist that the BLV shown in Mr Jones’s table 1 was based solely on the exercise in his table 4 using the method described in DL 28. For completeness, I should mention that during the hearing there was a dispute as to whether Mr Jones had conceded this point. The court cannot resolve such a dispute in proceedings of this nature. But, in any event, there is no need to do so because, as I have explained, the point is academic. It is therefore right to say that Mr Jones’s table 1 relied in part upon the figure of £5.29m derived from his table 5.
	117. Plainly, Mr Jones’s BLV figure of £6.75m was significantly greater than £5.29m. According to DL 29, that was explained by a weighting exercise which Mr Jones had carried out, although the Inspector did not find it necessary to rely upon that further analysis.
	118. Second, it is plain from table 1 and from LBI’s closing submissions that the Council also relied upon residual valuation to support the figure of £6.75m. In table 1 Mr Jones had also relied upon his residual valuation of £7.15m as part of a basket of material. That assumed 50% affordable housing provision. By the end of the inquiry that valuation had fallen to £2.4m and did not “actively support” Mr Jones’s judgment that the BLV was £6.75m (see also DL 19). But paragraph 116 of LBI’s closing submissions nevertheless relied upon a residual valuation approach to support the figure of £6.75m (paragraph 73(iv) above). In my judgment there was no legal requirement for the Inspector to refer explicitly to that particular point in his decision letter. That document was addressed to the parties on the basis that they would be familiar with the cases which had been advanced and the way in which they had evolved by the end of the inquiry.
	119. Third, the Inspector found that the evidence on the Coppetts Wood Hospital transaction supported LBI’s BLV of £6.75m. That was a matter of judgment for the Inspector and is not open to legal challenge.
	120. Fourth, the Inspector was aware of limitations in Mr Jones’s comparative technique (see DL 30). But, in any event, in DL 49 to 50 he decided that the majority of the evidence before him was “not adequately comparable” to provide a robust justification by PRL for the level of affordable housing it had proposed. On the other hand, other evidence which he considered to be of value showed that LBI’s BLV of £6.75m was “not out of kilter with the market” (see DL 34 and 35). Plainly this was so very much lower than PRL’s figures of £13.26m revised downwards to £11.9m, which were closely related to the price paid in May 2013, that in DL 50 the Inspector said that “an inflated land value [should not] be subsidised by a reduction in affordable housing”.
	121. Accordingly, I am satisfied from reasoning in the decision letter that is untainted by the legal error I have identified, that the Inspector’s decision to reject the adequacy of the proportion of affordable housing proposed would inevitably have been the same if he had not made that error. It follows that the decision should not be quashed because of that error.
	122. I should add that in DL 73 to 82, 92 and 96 the Inspector dismissed the appeal for a further reason, namely the inadequacy of the review mechanism contained in PRL’s unilateral undertaking under section 106 dated 27 April 2017. This formed part of his consideration of the second main issue defined in DL 4. No legal challenge has been made to that part of the decision letter. Furthermore, PRL has not suggested that the legal error arising from DL 28 influenced in any way the Inspector’s reasons for deciding that the review mechanism in the undertaking was unacceptable and conflicted with relevant planning policies. The Inspector explicitly stated in DL 78 that:
	This freestanding basis for the dismissal of the appeal constitutes a separate reason as to why the decision should not be quashed because of the legal error identified above.
	Whether there was an internal inconsistency in the decision letter
	123. Next, Mr Harris QC criticised the Inspector for applying Mr Jones’s method as described in DL 28 in an inconsistent manner. In DL 29 the Inspector stated that this method could only be applied to sites purchased without planning permission, but in DL 30 he referred to evidence on 12 sites, 5 of which had the benefit of planning permission. Although this was a point made by Mr Fourt, PRL complains that the Inspector did not address it.
	124. In view of my rejection of the main points raised by PRL under ground 2, this complaint raises no additional point of any significance. The Inspector’s rejection of PRL’s affordable housing proposal was based upon its own intrinsic lack of merit. It did not depend upon the application of the method described in DL 28, nor therefore could it have been affected by any defective application of that method.
	125. Although it is unnecessary to go further, I also accept the argument in paragraph 57 of LBI’s skeleton. As the Inspector recognised, sites with planning permission would have a relatively higher value than sites without permission (all other things being equal). The appeal site did not have planning permission. Accordingly, the removal of sites with planning permission, and therefore relatively more valuable than those without, would have the effect of reducing the average value of the remaining sites. That works against the Claimant’s argument that the BLV should have been greater. It would increase the “headroom,” thus enabling a greater level of affordable housing to be provided.
	Adequacy of reasons
	126. Finally under ground 2, PRL criticises the Inspector for failing to address part of LBI’s case (and PRL’s response) as it had evolved by the close of the inquiry. Mr Harris referred to the three aspects summarised in paragraph 193 of LBI’s closing submissions (see paragraph 74(ix) above). The complaint is that the Inspector made no mention of (a) the adjustment of the 2013 purchase price of the appeal site for its reduced development capacity and (b) the evidence on 351 Caledonian Road as a comparable. It is suggested that he had not appreciated how far LBI’s case had altered by the end of the inquiry. Essentially, this was a reasons challenge.
	127. It is well-established that an Inspector does not have to rehearse every point or argument raised by a party (see Bloor at paragraph 19). The Inspector is not writing an examination paper. To require him to refer to every material consideration would impose an unjustifiable burden. Consequently, an argument that an Inspector has not understood the materiality of a point to the decision, must necessarily be limited to the main issues and “then only...when all other known facts and circumstances appear to point overwhelmingly to a different decision”. In order to establish a reasons challenge a claimant must show that the decision letter gives rise to “a substantial doubt” as to whether the decision-maker made an error of law. Even then, a claimant must show that he has been substantially prejudiced by the legally inadequate reasoning, for example, by a developer being unable to assess the prospects of obtaining an alternative planning permission (South Bucks DC v Porter (No 2) [2004] 1 WLR 1953, 1961-4).
	128. In my judgment, there was no legal requirement for the Inspector to refer expressly to the outcome of the exercise in which the purchase price paid in May 2013 was adjusted for a reduction in the development capacity of the site. In DL 42 to DL 45 the Inspector explained why he gave only “limited weight” to PRL’s reliance on that purchase price. In DL 17, 24, 42 and 43, the Inspector was plainly aware of the reduction in the capacity of the site and of the lack of evidence about the development assumptions underlying the various bids in the sale. The Inspector rejected PRL’s case. There was no legal requirement for him to refer to a piece of evidence which only served to further undermine that case.
	129. It is common ground that the Inspector did not refer to evidence on the transaction at 351 Caledonian Road. As I have already explained, that evidence was relied upon by LBI in order to support its assessment of the BLV (see paragraph 74(viii) above). Mr Harris QC sought to criticise LBI’s analysis by reference to paragraph 192 of the Council’s closing submissions because it involved the total number of unit method of comparison criticised in DL 26. In fact, PRL’s Closing Submissions criticised LBI’s reliance upon this material because of the use of Mr Jones’s method of comparison referred to in DL 28. As we have seen there is no arithmetical difference between the two. Either way, this was simply a criticism of the figure of £6.432m derived by LBI from the evidence on 351 Caledonian Road. Mr Harris QC did not identify any further issue on this comparable, nor did he suggest that the PRL had sought to rely upon it in order to provide positive support for its case.
	130. Given that the Inspector rejected PRL’s affordable housing case for reasons which did not depend upon resolving any issue about the analysis of the comparable at 351 Caledonian Road, he was not legally obliged to deal with the issue identified by Mr Harris QC. Furthermore, the Inspector rejected PRL’s case for reasons which did not depend upon his acceptance of LBI’s BLV of £6.75m or the precise basis upon which that figure had been estimated.
	131. In any event, PRL cannot show that it has been substantially prejudiced by the absence of any explicit reasoning on the two points which have been raised. The Claimant knows in legally sufficient detail why its affordable housing case was rejected. It knows that if it is to pursue a further proposal with only 10% affordable housing (or some other proportion less than 50%) it must put forward a “robust justification” for that case, which would include a viability assessment overcoming the defects in its evidence identified by the Inspector in the 2017 decision letter.
	132. For all these reasons I reject the various challenges advanced under ground 2.
	133. The Claimant seeks to challenge the manner in which the Inspector sought to deal with two comparables, Coppetts Wood Hospital and 52 Tollington Way.
	134. PRL criticises the Inspector’s handling in DL 34 of evidence on this site because (a) it relied upon the purchase price despite the criticism of such evidence in DL 45 and (b) indexation was used despite the criticism of that technique in DL 30.
	135. Although this submission was dressed up as a complaint about internal inconsistency within the decision letter, it amounted to no more than an attack on the Inspector’s judgment on the merits of the evidence before him. In DL 30 and DL 45 the Inspector did not suggest that purchase price evidence or indexation should not be used at all. His observations simply went to matters of weight. In fact, the focus of the caution expressed in DL 45 related to the use of purchase price information which is influenced by unreasonable or overly optimistic assumptions. In the case of this comparable, the site provided 54% affordable housing (DL 34). Furthermore, as Mr Kolinsky QC pointed out, the indexed figure was contained in the evidence of PRL’s expert, Mr Fourt, and the transaction was “relatively recent” (DL 34). PRL accepted that the site was in the same locality as the appeal site, the transaction was recent and should be used (paragraph 347 of PRL’s closing submissions).
	136. PRL submitted that its case at the inquiry was that the residential development on the site only proceeded because of public subsidy, without which it was “commercially unviable”. Affordable housing in excess of 50% had only been achieved because neither the landowner nor the developer needed to make a commercial return. It was contended that if adjustments were made to address these points, the site would only have yielded 6% affordable housing.
	137. The Inspector dealt with this comparable in DL 36 where he simply said: -
	138. Mr Kolinsky QC responded that the Tollington Way site had been omitted from Mr Fourt’s analysis because it had only provided 15 units and so was below his threshold of 20 units. In paragraphs 2.39 to 2.43 of his rebuttal proof Mr Jones explained why he did not consider 52, Tollington Way to be a good comparable. LBI did not rely upon this transaction in order to undermine PRL’s case. Tollington Way was referred to in the Claimant’s Closing Submissions but not in order to make the points now advanced by way of legal submission.
	139. Given the way in which Tollington Way was dealt with in PRL’s Closing Submissions, I see no reason why the Inspector was legally obliged to give reasons dealing with Mr Fourt’s analysis on this particular point. As for the Inspector’s brief reference in DL 36 to the transaction, it is plain that he did not place any material reliance upon it. By this stage in the decision letter he had already rejected PRL’s analysis of 27 comparables in Islington and 5 other key comparables (which did not include this site) for reasons which are unaffected by the last sentence of DL 36.
	140. For these reasons I reject ground 3.
	Outcome of the claim
	141. I accept that grounds 1 and 2 could not be rejected without full argument and so I accept that they did cross the threshold for arguability. However, ground 3 was hopelessly unarguable. Consequently, I grant permission to apply for statutory review limited to grounds 1 and 2. However, for the reasons set out above the application for statutory review is dismissed.
	Postscript
	142. One of the key objectives in our planning system is efficiency in decision-making, in order to avoid delay in bringing about necessary or beneficial development. In this context the present case strikingly illustrates the importance of seeking to overcome uncertainty on how viability assessment should properly be carried out. Similar schemes on the same site have been approached by two different Inspectors in very different ways. That is not in itself unlawful, but from a practical perspective it does make it more difficult for practitioners and participants in the planning process to predict the likely outcome and to plan accordingly. It also leads to a proliferation of litigation. The second inquiry in the present case lasted nine days and, even then, a further two day hearing in the High Court followed. It appears that similar issues are being argued on sites all over London and, no doubt, in other parts of the country as well. Appeal decisions which are said to support rival positions are seized upon as part of an increasingly adversarial process. Decisions of the High Court are also subjected to intense scrutiny and added to the forensic palette, whilst overlooking the point that the court’s role is limited to review on public law principles, and not to determine whether a decision was right or wrong on its merits.
	143. The present case illustrates the tension that has arisen in the application of paragraph 023 of the PPG. But the plain intention of that paragraph is to promote harmonisation between the three specified requirements when they are applied in decision-making. Thus, when estimating a BLV for a site, the application of the second and third requirements should “reflect”, and not “buck,” relevant planning policies (including those for the delivery of affordable housing). On the other hand, the proper application of those policies should be “informed by,” and not “buck,” an analysis of market evidence which reflects those policies (or where appropriate is adjusted to do so). As the PPG recognises, “realism” is needed when these matters are taken into account in decision-making. So, to take one example, a judgment may need to be made on relaxing one or more planning requirements or objectives where that would render a development on the site in question non-viable according to a viability case which uses (inter alia) land values which have adequately taken planning policies into account.
	144. According to the basic principles set out in the NPPF and the NPPG, it is understandable why a decision-maker may, as a matter of judgment, attach little or no weight to a developer’s analysis which claims to show a “market norm” for BLV by doing little more than averaging land values obtained from a large number of transactions within a district. If those values are inflated by, for example, a misjudgment about a site’s development capacity and/or by a failure to factor in appropriate planning requirements, such an exercise does not establish a relevant “norm” for the purposes of paragraph 023 of the PPG. Such data should be adjusted (subject to any issues about reliability and cross-checking). A failure to obtain adequate information about comparables relied upon (including the planning context and circumstances influencing bids and the transacted price) would not be acceptable where development appraisal or viability is dealt with in the Lands Chamber or in an arbitration, and it is difficult to see why the position should be different where the same type of issue arises in the present type of case.
	145. On the other hand, it is understandable why developers and landowners may argue against local policy statements that BLV should simply conform to an “EUV plus a percentage” basis of valuation, especially where the document has not been subjected to independent statutory examination prior to adoption. Some adherents appear to be promoting a formulaic application of “EUV plus.” But as the RICS advised its members in its 2012 Guidance Note, an uplift of between 10 and 40% on existing use value is an arbitrary number and the method does not reflect the workings of the market (see paragraph 57 above). It has not been suggested that this valuation approach takes into account the value of the new land use for which the site is to be sold, whereas it might be said that a reasonable landowner would treat that as a primary consideration in valuing his property. In this context a document issued by a professional institution setting out “accepted good practice” for chartered surveyors ought to command great respect in the planning process unless there is a sound reason to the contrary. If, for example, a site value were to be negotiated so as to respect planning policy requirements properly but that price substantially exceeded an uplift of say 40% (or any other policy-specified percentage) on the existing use value of the site, the question would be posed why should that evidence not be treated as relevant to BLV? Otherwise, might it not be suggested that there is a risk of policy attempting to “buck” the market (see paragraph 143 above)? There is a difference between a policy which may have the effect of influencing market value, as compared with one which disregards levels of market value arrived at quite properly in arm’s length transactions and consistent with the correct application of planning policies and sound valuation principles.
	146. Mr Buley briefly referred to consultation proposals for the NPPG published in March 2018. They suggest using “standardised inputs” in viability assessments. To arrive at an appropriate minimum premium to be added to EUV it is suggested that an assessment should look at comparable sites that have recently been granted planning permission in accordance with relevant policies. The prices paid for such land, suitably adjusted, can then be compared to EUVs for those sites to ascertain an appropriate premium or uplift additional to EUV for the landowner of the site being considered.
	147. It might be thought that an opportune moment has arrived for the RICS to consider revisiting the 2012 Guidance Note, perhaps in conjunction with MHCLG and the RTPI, in order to address any misunderstandings about market valuation concepts and techniques, the “circularity” issue and any other problems encountered in practice over the last 6 years, so as to help avoid protracted disputes of the kind we have seen in the present case and achieve more efficient decision-making. The High Court is not the appropriate forum for resolving issues of the kind which the Inspectors dealing with the Parkhurst Road site had to consider. It is very much to be hoped that the court is not asked in future to look at detailed valuation material as happened in these proceedings.
	4. The main issues are whether the development would provide the maximum reasonable level of affordable housing in accordance with the development plan; and whether suitable planning obligations would be secured to mitigate the effects of the development.
	Reasons
	Affordable housing
	5. It is common ground between the parties that there is a significant need for both market and affordable housing across London, including in the Borough of Islington. Policy 3.12 of the London Plan (2016) (LP) requires that the maximum reasonable amount of affordable housing should be sought from individual schemes having regard to a range of criteria, including development viability and the need to encourage rather than restrain residential development.
	6. Policy CS 12 (G) of the Islington Core Strategy (2011) (CS) requires that 50% of additional housing to be built in the borough over the plan period should be affordable. There is no dispute between the parties that this is a borough wide strategic target and that this level of provision need not necessarily be delivered on every site to comply with the policy. For example, some schemes may provide more than 50% affordable housing or be exclusively affordable housing schemes. The policy does make clear, however, an expectation that many sites will deliver at least 50% of units as affordable.
	7. This is a pertinent consideration given that the Council is not currently meeting its affordable housing requirements and its undisputed evidence that the need for affordable housing identified in the 2011 Strategic Housing Market Assessment (SHMA) represents more than half of the Council’s overall housing target. The Council also suggests, having regard to its progress in updating the SHMA that this situation is likely to have worsened since that time. Clearly, if the pressing need for affordable housing in the area is to be met, delivery through individual schemes will need to be maximised.
	8. During the course of the appeal, the appellant offered to provide 10% affordable housing (by unit), notwithstanding that this level of provision is said to make the scheme unviable in commercial terms. The Council argues that 34% provision (by unit) is the maximum reasonable level of provision on this particular site. Both parties have provided viability assessments to support their positions and both parties have changed their respective positions during the course of the appeal, the appellant shifting from an initial position of 0% provision and the Council from an initial expectation of 50% provision.
	9. Paragraph 173 of the National Planning Policy Framework (the Framework) makes viability an important consideration, noting that development should not be subject to such a scale of obligations and policy burdens that their ability to be developed viably is threatened. To ensure viability, the costs of any requirements likely to be applied to development, such as requirements for affordable housing, standards, infrastructure contributions or other requirements should, when taking account of the normal cost of development and mitigation, provide competitive returns to a willing land owner and willing developer to enable the development to be deliverable.
	10. Planning Practice Guidance (PPG) advises that where the viability of a development is in question, local planning authorities should look to be flexible in applying policy requirements wherever possible.
	11. One of the key considerations in viability assessment is the Benchmark Land Value (BLV). PPG sets out three principles that should be reflected in determining a site value. In all cases, land or site value should:
	(i) Reflect policy requirements and planning obligations and, where applicable, any Community Infrastructure Levy charge;
	(ii) Provide a competitive return to willing developers and land owners (including equity resulting from those wanting to build their own homes); and
	(iii) Be informed by comparable, market-based evidence wherever possible. Where transacted bids are significantly above the market norm, they should not be used as part of this exercise.

	12. PPG gives further advice on the concept of a competitive return to developers and land owners. In this case, the appellant seeks a profit on the private units of 18% (though a lower level has been accepted in its 10% affordable housing offer scenario) and this is not said to be unreasonable by the Council. As such, I take this to be a competitive return for the developer. With regards to the competitive return for the land owner, this is said to be the price at which a reasonable land owner would be willing to sell their land for the development proposed. The price would need to provide an incentive for the land owner to sell in comparison with the other options available. Those options may include the existing use value of the land, or its value for a realistic alternative use that complies with planning policy.
	13. The Council advocates a residual valuation approach, which compares the net development value with an Existing Use Value (EUV). This allows a comparison of the potential development value against the existing situation to establish whether the development would generate a competitive return to a willing developer and land owner. This is the same approach suggested by the Council in the previous appeal, where it was agreed between the parties that the EUV was not a reasonable basis by itself for establishing the BLV. This is because the EUV was low, reflecting the restricted nature of the site as an army centre and the strong potential for residential development established by the residential site allocation.
	14. Since that time, the army centre use has ceased and the EUV is now described by the parties as negligible. Arguably, this makes the comparison even less relevant and the appellant suggests that a market valuation approach is the only reasonable means by which to establish the land value. I could see some logic in the appellant’s position if the Council’s methodology did not go beyond this comparison. However, what the Council is promoting is an ‘EUV Plus’ methodology, the Plus element representing a premium above the EUV to be paid to the land owner to incentivise release of the land for development in comparison with the other options available.
	15. This approach is now firmly endorsed by the Mayor of London’s Housing Supplementary Planning Guidance (March 2016) (Mayor’s Housing SPG) and the Council’s Development Viability Supplementary Planning Document (January 2016) (Development Viability SPD), both of which have been adopted since the previous appeal. These documents identify a concern that using a market value approach risks importing individual features and circumstances from other sites that may have a greater number of constraints, abnormal costs, higher EUV or valuable Alternative Use Value (AUV), amongst other variables. These issues are also noted in research for the RICS, in recently published research undertaken for a consortium of London authorities and by the Greater London Authority (GLA) in its Development Appraisal Toolkit Guidance Notes (2015) and the Draft Affordable Housing and Viability Supplementary Planning Guidance (2016).
	16. It is accepted by both parties that there are no significant abnormal costs in this case and that the EUV is negligible. Clearly, the site allocation makes a residential use a highly likely alternative on the site, but any such scheme must comply with planning policy requirements, including the need to provide the maximum reasonable level of affordable housing.
	17. The current proposal follows a range of previous schemes on the site, each having been reduced in scale and amount to address the concerns of the Council and the previous Inspector. It may be possible that further alternative schemes could come forward (including different residential schemes), noting that different developers will have different ideas and aspirations for a site. However, no alternative has been put forward in this case and there is no evidence before me to suggest that any more intensive residential scheme could be accommodated whilst complying with planning policy. Therefore, I consider the current appeal development to represent a good indication of the site’s likely potential and there is no AUV that would justify inflation above a site valuation based on the current scheme at the present time.
	18. These are matters that the PPG requires land owners to consider and it is clear that the PPG anticipates a willing land owner that is acting reasonably. Whilst there is no policy requirement for a 50% affordable housing provision on individual sites, this should always be the starting point, where the resulting land value is a price that incentivises release of the land for development. This is set out at paragraph 6.72 of the Development Viability SPD. In this case, the site has a negligible EUV, no AUV (other than the appeal proposal) and there are no abnormal costs or other factors identified that need to be built into any viability appraisal. As such, in order for the land value of other sites to be comparable they should reflect these circumstances, and it must also be possible to conclude that policy requirements have been met in such other cases, including the maximum reasonable level of affordable housing.
	19. The Council’s residual appraisal originally identified a land value of around £7.15M based on the provision of 50% affordable housing. However, following recognised changes to development costs during the course of the appeal, the residual land value fell to around £2.4M using this approach. The Council does not maintain, however, that this is the appropriate BLV and recognises that this would not be likely to incentivise the release of the land given the optionality available to the land owner, in this case, such options may include holding on to the land until a later date. No details of any other likely options have been put forward. Having engaged with market evidence, something that it failed to do in the previous appeal, the Council consider that a value of £6.75M is the appropriate BLV, including a significant uplift above the EUV, and representing the Plus element of the EUV Plus approach.
	20. Both parties have sought to engage with market evidence to inform their respective cases. However, it is clear from the evidence submitted and from what I heard at the inquiry that finding truly comparable sites is extremely difficult, despite the large number of transactions in this busy urban area. The need to be comparable market-based evidence is, however, of critical importance. I heard from the appellant that the PPG assumes appropriate operation of the market and that the PPG’s guidance to disregard transacted bids that are significantly above the market norm provided the intervention necessary to avoid an over inflation of land values at the expense of policy objectives.
	21. However, there was a striking lack of truly comparable sites available in evidence and the number of adjustments suggested by the parties to allow such a comparison was vast. The RICS Information Paper, Comparable evidence in property valuation (IP26/2012) notes such difficulties. Adjustments between different sites require professional judgements, the potential difference between which was highlighted by the parties’ opposing positions.
	22. The PPG requires that site or land value be informed by market-based evidence wherever possible and this wording clearly anticipates circumstances where such a comparison will not be possible. Comparing transacted bids on sites that are not similar in terms of the existing EUV, available AUV or that are similarly unencumbered by constraints is, in my view, of little value. Furthermore, without knowing all of this information, or the assumptions and aspirations of the individual land owners and developers, it is impossible to know whether circumstances are comparable so that the price paid in one case should influence that paid for another site with entirely different circumstances.
	23. Para.4.4 of the RICS Valuation Information Paper 12, states “Generally, high density or complex developments, urban sites and existing buildings with development potential, do not easily lend themselves to valuation by comparison. The differences from site to site (for example in terms of development potential or construction cost) may be sufficient to make the analysis of transactions problematical. The higher the number of variables and adjustments for assumptions the less useful the comparison”.
	24. A reliance on the fact that transactions significantly above the market norm should be discounted requires true comparisons to be made and the price paid for another site will have been determined by a number of factors. In this case, the appellant has not provided as evidence the assumptions made in its viability appraisal supporting its winning bid for the site and this information is also unavailable for the other bidders, or any other ‘comparable’ site identified. Therefore, I treat the market evidence provided with some caution. That is not to diminish the importance of market evidence as a key consideration in determining land value, but it must be truly comparable and meet the other aspects of PPG guidance at paragraph 023 on viability.
	25. The RICS Professional Guidance, Financial Viability in Planning (GN94/2012) (RICS Guidance) is clear of the importance that viability assessments are supported by adequate comparable evidence. A range of methods have been put forward to allow some form of comparison between sites in this case.
	26. A value per unit comparison, allowing a broad comparison of the unit values between various sites is one method. However, the sites put forward include various levels of affordable housing provision. The Council suggests that a simple division of the land value by the total number of units (market and affordable) allows comparison, but this attributes value to the affordable housing units (where provided) and it is agreed between the parties that the commercial value of these is limited. It can, therefore, have the effect of artificially reducing land or site values when comparing sites that provided affordable housing against those that did not.
	27. The appellant seeks to discount the affordable housing units and divide the land value by the number of market units but this has the result of inflating the unit prices on schemes that have provided larger proportions of affordable housing, incorrectly giving an impression of higher land value. As the full circumstances that led to the various levels of affordable housing on other sites is unknown, neither of these methodologies is of particular value.
	28. A more reliable comparison is the Council’s methodology, which assumes a 50% affordable housing contribution for all transactions analysed (as the starting point in policy) and to divide the land purchase price by the remaining 50% market dwellings. Whilst actual affordable housing provision on various sites differs, this can be assumed to account for downward revisions from 50% affordable housing provision in light of site specific circumstances evidenced in those individual planning applications. Therefore, this method allows a comparison across sites without being affected by differing levels of affordable housing provision and avoids importing assumptions and circumstances from other sites that do not apply to the appeal site.
	29. During cross examination, Mr Jones made reference to a weighting exercise but this had not been explained in written submissions. In any case, I consider that the figures resulting from the above methodology provide a useful output for comparison without the application of any subsequent weighting that might distort the results. Mr Jones’ method of comparison can only be applied to sites that were purchased without planning permission, as is the case for the appeal site, noting that the certainty provided by a planning permission would influence land value.
	30. Table 4 of Mr Jones’ Proof of Evidence compares the appeal site to 12 others in the area, and clearly demonstrates that the land value attributed by the appellant is far in excess of the average across those sites and the highest value achieved elsewhere. In contrast, the Council’s land value figure, whilst higher than the average, is more comparable. There are of course limitations in this method of comparison, not least due to the selection of schemes chosen for comparison and the date of the transactions, particularly as the Council has sought to avoid distortion by using the actual sales values without indexation. However, keeping this in mind, the method does provide a broadly consistent basis on which to compare various sites without large numbers of adjustments that would be likely to result in uncertainty around the results.
	31. The appellant uses a variety of methods to compare transaction evidence in addition to those discussed above, including price per acre, price per square foot, price per habitable room and land value as a percentage of Gross Development Value. Some 27 transactions are analysed, which are said to be all transactions in Islington involving developments of more than 20 units that have occurred since 2010.
	32. Having compared the sites using the various methods explained, the appellant draws a conclusion that the site value of £13.26M is not at odds with the market, or at least the sites analysed. However, all the means of comparison tested compare a transacted land value without the adjustment necessary to make the sites comparable to one another. This analysis is highly affected by the varying levels of affordable housing in each case, 16% on average across the larger sample of sites considered, and the other variables I have discussed above. It is also highly pertinent that a large number of the sites selected provided no affordable housing at all, many of which were exempt from such a requirement as they involved changes of use from office to residential under permitted development rights. Many of the variables remain unknown and unaccounted for and so the exercise cannot provide a true picture for comparison to the appeal site.
	33. The reliability of the data is further reduced given the number of adjustments made to allow effective comparison, involving adjustment by a range of indices. Whilst this approach can be effective in updating dated values to current day values, applying such adjustments adds a further layer of uncertainty.
	34. A total of six transactions from the local area considered, by the appellant, to be particularly comparable are analysed in more detail, though one site (Altitude) was withdrawn during the Inquiry. The analysis of the five remaining sites suffers from the same issues as I set out above. However, the Coppetts Wood Hospital site does provide a level of affordable housing similar to the starting point in policy of 50%, in fact 54%. The site was purchased relatively recently (within the last two years) without planning permission and for a similar number of units (80) in a purely residential scheme. The site was purchased for £7.5M but applying the appellant’s chosen indexation, this now equates to around £6.73M, extremely close to the Council’s BLV for the appeal site of £6.75M.
	35. The appellant specifically identifies this site as being a key comparable and of the five key comparable transactions relied upon, this is the only one which provides a level of affordable housing close to the strategic 50% target. To my mind, this provides support for the Council’s position that land value is affected by the amount of affordable housing provision and that, having regard to planning policy and guidance, the land value in that case is reflective. The other key sites tend to have higher values against the methods of comparison put forward by the appellant, but provide much less affordable housing provision. This suggests that the BLV put forward by the Council is not significantly out of kilter with the market, when compared to a comparable site that has similar circumstances, albeit that the Council has increased the BLV from the residual valuation to take account of market evidence.
	36. The appellant refers to the Lawn Road, Camden example where the Council’s witness, Mr Jones, advised the Council that the EUV was not an appropriate BLV given the low existing use value of the site and its potential for residential development, accepting a market value approach. I have already established that there is more than one way to carry out a viability assessment and that reference to EUV is not always appropriate. However, this particular decision pre-dated the Mayor’s Housing SPG and was taken by a different Council where the, now adopted, Development Viability SPD would not have applied in any case. The Tollington Way scheme is in Islington but provided in excess of 50% affordable housing and so this does not alter my conclusions on the appeal site.
	37. In my view, the Council’s approach is the only method before me that seeks to remove the significant distortion arising from the varied levels of affordable housing provision. Whilst not a perfect means by which to compare market data, this method is to be preferred to the others put forward, recognising the importance of some means of market testing.
	38. There is no standard answer to questions of viability, nor is there a single approach for assessing viability. In addition to the guidance contained within the Framework and PPG, there is a range of sector led guidance on viability methodologies, notably the RICS Guidance. This document clearly establishes that site or land value should equate to the market value subject to the assumption that the value has regard to development plan policies and all other material planning considerations and disregards that which is contrary to the development plan. This is consistent with PPG.
	39. It seems to me that a purely market based approach to site valuation where there are no demonstrably comparable schemes available for benchmarking seeks to prioritise the third limb of paragraph 023 of the PPG dealing with viability. Such an approach simply allows for a comparison against other transacted bids which may or may not have had comparable attributes such as EUV, AUV or abnormal costs for example. Such an approach diminishes the importance of the first limb of the PPG guidance, which requires land value to be informed by policy. This position aligns with Paragraph 4.1.5 of the Mayor’s Housing SPG which states that a market value approach should only be accepted where it can be demonstrated to properly reflect policy requirements and take account of site specific circumstances.
	40. The site was purchased by the appellant for £13.25M in May 2013 and the previous appeal established that an updated figure of £13.26M was an appropriate land value at that time. However, as I have noted already, this was in light of the appellant’s market evidence in a situation where no opposing evidence had been provided by the Council. The previous Inspector’s conclusion also pre-dated the clear guidance now contained in the Mayor’s Housing SPG and the Development Viability SPD that the EUV Plus method is usually most appropriate. Whilst neither document precludes other methodologies, in light of my considerations above I consider that the EUV Plus methodology is appropriate in this case and is to be preferred to a purely market value approach, allowing for value to have regard to the market as a consideration, rather than the determining factor.
	41. I note that this differs from the approach taken by the Inspector in a relatively local appeal decision in 2014. However, in that case it is clear that there were a number of alternative potential uses for the site, some of which were valuable options that would allow true optionality to the land owner. That is not the situation that I have established in this case on the evidence before me. Furthermore, the Inspector was clearly satisfied in that case that the BLV put forward by the appellant was in line with the market and development plan policy. As such, I do not consider this example to be directly comparable to the current appeal, not least given the recently adopted guidance on this topic contained in the Mayor’s Housing SPG and the Council’s Development Viability SPD that was not applicable previously.
	42. Nevertheless, the purchase price is an important consideration and I attach moderate weight to the fact that the site transacted for this value and that the previous Inspector found this to be in line with the market, based on the evidence before him. It is not, however, determinative for the reasons I set out above and because the transaction now occurred some time ago. The PPG anticipates a notional land owner when considering viability in the present day.
	43. The purchase price was the highest bid in a competitive bidding process during the sale of the site by the Ministry of Defence (MoD). A letter from the selling agent identifies that there were a number of bids within 13% of the winning bid and that the under bidder was just 2% below. The actual number of bids within this range is not specified, nor are the bidders detailed along with their assumptions about the amount, scale and type of development envisaged, expected profit or level of affordable housing provision, amongst other factors. Therefore, whilst I attach limited weight to the fact that a range of bids were placed at this level in 2013, the evidence cannot be relied upon as there remain too many unknowns.
	44. The appellant suggests that some weight should be attached to the purchase price because the seller was a public body and bound to achieve best consideration for the site. This is a fact and I do not dispute the position of the appellant or the previous Inspector in concluding that the MoD can be regarded as a rational seller. However, its duties to maximise its return on the site do not, in my mind, support the appellant’s position that the purchase price was appropriate; simply that it was the highest bid. There is no duty on the seller to verify that any purchaser has taken account of planning policy and guidance in their aspirations for the site and the amount that they are willing to pay. This is part of the developer’s risk.
	45. The Council also highlights variance between transacted sales prices and BLV’s used for planning purposes. I attach only limited weight to this evidence because the Council has not identified the actual sites used as examples and has not provided evidence capable of proper interrogation by the appellant for confidentiality reasons. However, the one example that is provided relates to a site subject to a recent Section 106BC appeal. This highlights a significant discrepancy between the two figures, with a purchase price of £9.63M compared to a BLV at planning stage of £4.3M. The RICS Guidance cautions against a reliance on purchase price in arriving at a site value for assessment of financial viability, including having regard to the assumptions made by a developer, which might be unreasonable or overly optimistic. For the reasons set out above, I attach only limited weight to the purchase price in this case.
	46. I have had regard to the unsolicited offer made by a major house builder of £15.75M in May 2015, but this transaction did not occur and provides only an indication of the value attached by one developer, again, based on an unknown set of assumptions for the development of the site.
	47. The appellant provides a Valuation Report (November 2016) undertaken by CBRE on a ‘Red Book’ basis. This identifies a market value of £15.6M which the report states is primarily derived using comparable recent market transactions on arm’s length terms. It assumes affordable housing provision at 16% but does not explain why this figure has been used, other than being similar to the level of provision proposed in a previous planning application. Given the development plan requirement to provide the maximum reasonable amount of affordable housing, the use of 16% provision without any detailed justification is inappropriate given the effect on land value that a higher level of provision would necessarily invoke.
	48. Whilst I attach limited weight to the Red Book exercise, which is required to be in accordance with professional standards, it is a market valuation which does not, in my view, adequately demonstrate proper consideration of, or give adequate effect to, the guidance in PPG or the requirements of the development plan. I do not accept the appellant’s position that the level of affordable housing provision is not relevant to determining land value, as any notional willing land owner is required to have regard to the requirements of planning policy and obligations in their expectations of land value. It is unknown what the expectations of the MoD were in this case, but it would obviously not refuse bids above that expectation.
	49. The appellant’s case relies to a large extent on the fact that the development plan does not require 50% affordable housing provision on individual sites. However, reliance on policy compliance at any level of provision underplays the strong policy imperative to ensure the ‘maximum reasonable’ provision with the strategic target in mind. The clear and unambiguous policy position, clarified by the guidance contained in the Council’s Development Viability SPD is that 50% affordable housing provision is the starting point and that any provision below that level, whilst capable of being policy compliant, will require robust justification.
	50. The majority of the evidence I have seen is not adequately comparable to fulfil this requirement. That which I have considered to be of value, demonstrates that the Council’s BLV is not out of kilter with the market. In addition, this reflects planning policy requirements and would provide both a competitive return to the land owner and developer. Therefore, I consider that £6.75M is the appropriate BLV in this case. I have had regard to the need to encourage rather than restrain development, and the need for flexibility in the application of planning policy, but this should not be at the expense of delivering much needed affordable housing. Nor should an inflated land value be subsidised by a reduction in affordable housing. The approach that I have adopted applies the appropriate policy balance and I see no reason why it should restrain development.
	70. Having determined that the Council’s BLV and sales values are appropriate, it is clear that the appeal proposal would not provide the maximum reasonable level of affordable housing in accordance with Policies 3.12 of the LP and CS 12 of the CS. This is even when considering the appellant’s proposed provision of 10% by unit which it considered to be unviable.
	93. The appellant has identified a range of benefits that would arise from the development, one of which being the delivery of housing. In the context of the Framework’s objective to boost significantly the supply of housing, I attach this matter significant weight, notwithstanding the Council’s undisputed position that it can demonstrate a deliverable five year housing land supply. I have also had particular regard to the need to encourage rather than restrain development and to apply planning policy flexibly where viability is in question.
	94. However, it is also important to ensure that new development is sustainable, delivering the maximum reasonable level of affordable housing in all cases so as to meet the needs of all. I note the appellant’s position that no affordable housing will come forward if the development is refused planning permission but this argument could be applied to any residential case and is not justification for allowing development that does not properly meet policy requirements and objectives.
	95. There would be some improvements to the character and appearance of the area and some financial benefits to the Council through increased Council Tax receipts and the New Homes Bonus. However, the benefits identified, even cumulatively, do not outweigh my conclusions with regards to the main issues in this case.
	96. The proposed residential development would accord with a number of development plan policies and objectives, particularly those that promote the delivery of housing. However, the appeal proposal would not provide the maximum reasonable level of affordable housing and the submitted planning obligation does not provide a suitable means for a viability review. This would be in conflict with Policies 3.12 and 8.12 of the LP, Policy CS 12 of the CS, Policy DM9.2 of the DMP. Having had regard to the development plan as a whole, the appeal proposal is in clear conflict.

