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Judgment
Mrs Justice Theis DBE:
Introduction

1.

By the order dated 27 June 2017 I vacated a 2 day hearing that had been listed on 29 June to
determine an application for a declaration of parental responsibility relating to a young child, X. In
that order I reserved costs. Y now seeks an order that his costs relating to that application are paid by



Z. Z resists that application. I have had the benefit of detailed written argument on costs by both
parties and it is agreed I should determine the issue on consideration of the papers.

Background

2.

X was born following a surrogacy arrangement in the US between the applicants in these
proceedings, Y and Z, and the surrogate mother, W. There have been proceedings concerning X in
Florida, New York and in this jurisdiction. An application for a parental order in this jurisdiction was
initially issued by the applicants jointly, although Y subsequently decided he did not want to pursue
that application and sought leave to withdraw it. Z resisted that application, and sought to pursue the
application for a parental order. In the event the court was not satisfied that one of the criteria under
s54 was met, namely that one of the applicants was domiciled in this jurisdiction at the time the
application was made and when the court is making the order. Having heard the evidence of both
parties I concluded that criteria was not satisfied and, as a result, the application for a parental order
could not proceed.

3.

Z also sought a declaration that he had parental responsibility for X, through a step-parent
responsibility agreement (‘SPPRA’) which was registered here on 27 November 2015. Y did not accept
this, his position was that he did not have parental responsibility for X under English law, which he
would be required to have in order to convey parental responsibility to Z when the SPPRA was signed.
Y further said that the execution of the document was defective. Y’s position was set out in a letter
dated 10 June 2016. Z issued his application for a declaration for parental responsibility on 17
October 2016, and Y’s solicitors wrote again setting out his position on 23 December 2016 and invited
Z to withdraw his application. Y filed position statements for the hearings on 20 February and 7 April
2017, again setting out his position opposing the declaration regarding parental responsibility. A two
day hearing to consider the parental responsibility declaration was listed on 29 June. Z’s skeleton

argument on this issue was due on 12 June and Y’s on 19 June.

4.

On 9 June Z’s solicitor informed the parties that he did not wish to pursue his application for a
declaration and proposed that the hearing on 29 June should be vacated. Y’s solicitors responded
seeking clarification as to whether or not Z accepted he did not have parental responsibility for X, and
he was requested to confirm his position by 16 June. There then followed correspondence between the
parties’ solicitors, and it was not until 21 June that Z agreed to a recital that he accepted he did not
have parental responsibility. A consent order was submitted to the court on 27 June, which was
approved and provided for the costs to be reserved.

5.

Y seeks payment of his costs in relation to the application by Z for a declaration. There is no issue
between the parties as to the relevant legal principles set out in CPR 1998 Part 44. Whilst it is unusual
to order costs in children cases, there is no presumption that there will be no order as to costs
(Gojkovic v Gojkovic [1992] Fam 40). The court has a discretion, although, as set out in Part 44.2(5), it
is the conduct of a party which is the main consideration as to whether or not a costs order should be
made against that party; specifically whether there has been reprehensible behaviour or an
unreasonable stance (see in Re S (A Child) (Access to Justice Foundation intervening) [2015] 1 WLR
1631 para 26). Much turns on the circumstances of each case.

Submissions



6.
Y submits the following are relevant considerations:

(1)

It was unreasonable for Z to pursue his declaration, the matter was put in issue four months prior to
his application in the exchange of correspondence between solicitors. Even after Z’s application for a
declaration Y’s solicitor made the same points in their letter dated 23 December, and at the hearings
in February and April. Despite those representations made on behalf of Y, Z continued with his
application until the letter dated 9 June, and it was not until 21 June that he conceded he did not have

parental responsibility for X.

(2)
The issue of who had parental responsibility for X was important in the context of the wider

proceedings concerning her and Z’s delay in conceding the issue until 21 June was unreasonable.

7.
Z resists the application for the following reasons:

(1)

In the period of April - May 2015 Y entered into a parental responsibility agreement with the
surrogate mother, and Z and the surrogate mother entered into a further SPPRA. These were done
with the intention of conferring parental responsibility on Y and Z as a matter of English law.

(2)
Before Y and Z separated Z sent the documents to the Central Family Court (‘CFC’) for registration.
Y’s position, as is recorded in the recital of the order dated 28 June 2017, is that this was done

without his knowledge or consent.

(3)

The CFC initially registered the SPPRA, but not Y’s parental responsibility agreement in October/
November 2015. When made aware of the CFC’s failure to register Y’s parental responsibility
agreement the CFC registered Y’s agreement with the same date of the registration of the SPPRA.

(4)

The issue of parental responsibility for X only came to light in June 2016 after Y’s solicitors informed
Z’s solicitors that X had, unbeknown to Z, been the subject of a second parent adoption in New York. Z
reasonably believed he had parental responsibility as he had received notification from the CFC that
his SPPRA had been registered.

(5)
Z made it clear in his letter dated 9 June 2017 he was withdrawing his application making it clear that

in doing so it was to save costs.
Discussion and Decision

8.

Whilst it is right that Y made his position clear at an early stage his position in relation to any
assertion made by Z that he had parental responsibility for X, the factual and legal background to the
registration of the parental responsibility agreements here was not straightforward. It is also a
consideration that one of the main motivating factors behind Z making the application for a

declaration was as a result of being informed that X had been the subject of an adoption order in New



York. That information had not been volunteered by Y until June 2016. Limited, if any, further details
were provided by Y and it took Z sometime to discover which New York court had actually made the
order and the information that the court had in relation to Z. Z has successfully made an application
to set aside the adoption order such order being vacated for Fraud on the Court. So, whilst there can
be some criticism of the way Z deal with his application for a declaration bearing in mind the position
articulated on behalf of Y and the relatively late decision by Z to withdraw his application, the wider
context of why he made the application can’t be ignored. He made it clear on 9 June 2017 that he was
going to withdraw his application for a declaration, there followed correspondence regarding the
terms of the order which did not negate his position regarding his application as set out on 9 June. It
was not necessary for that application to be made for the purposes of the parental order application
and probably would not have been made but for the position regarding the adoption order. In those
circumstances, having regard to all the circumstances of the case, I do not consider that Z’s conduct
is such that it was reprehensible or that, in the circumstance of this case, he took an unreasonable
stance in order for him to be responsible for all the costs relating to his application

9.

I therefore refuse the application for Z to pay all of the costs but consider that he should pay half of
Y’s costs referable to the declaration application, to be agreed between the parties or subject to a
detailed assessment.



